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Preface 


The journalist is at least reasonably certain that the edi- 
torial he wrote on the night before, still holds true on the 
next morning when it is read over the breakfast table, pro- 
vided the reader does not turn on the radio. The political 
scientist trying to interpret this age of world revolution is in 
a less enviable position. All he can be sure of is that what he 
brought to paper in many nights under the rationed oil of the 
midnight lamp, will be hopelessly dated when at long last it 
reaches the bookstores. Many writers, therefore, well aware 
that they cannot keep up with contemporary history, blithely 
turn from facts to speculation. Hence the innumerable blue- 
prints for a brave new world, the dreams out of th«i political 
Arabian nights, the products of a fertile imagination roaming 
at will over the no man’s land of the “it ought to be.” 

Giving title to a book is always a difficult task; and the one 
given to this may be misleading. The volume is not just an- 
other stratospheric flight into utopia. It does not pretend to 
be another advance installment, in paper currency, to finance 
the coming millennium. If there is anything in which the 
author believes he can take pride, it is in not having turned 
out another finely wrought piece on the coming world organi- 
zation, world federation, world peace. If anything, he is a 
prophet in reverse, who tries to envisage the future in the 
light of the past. He prefers to remain on the terra firma of 
established facts, historical experience, human nature in 
politics. 

Yet this is a revolutionary book. It does not advocate the 
overthrow of the legally constituted government by force and 
violence — a method the accomplished Fifth Columnist of our 
time and age would scornfully term clumsy and old-fashioned; 
but it tries to overthrow, by argument and illustration, the 
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idol of internal sovereignty of the state. It is a frontal attack 
against oi^e of the most firmly established maxims of the law 
of nations; to wit, that “other peoples’ government is noni of 
our ^o^ness.” The book has one central thesis; namely, that 
the right of every nation to choose the form of government it 
pleases, now enshrined in the Atlantic Charter, is the safest 
way to World War III. • 

To prove the thesis, a path had to be broken laboriously 
through "the thicket of international law; bridges had to be 
built out of timber hewn from constitutional history; obstacles 
of constitutional law had to be cleared. The result is that 
whoever buys the book will make a good bargain. He will 
acquire for his library two or rather three books between the 
covers of one. Part One follows the doctrine of internal self- 
determination from its historical origin into the Atlantic 
Charter. Part Two explains what is meant when we speak of 
“the form of government.” Part Three deals with the perti- 
nent problem of whether or not, in our time, monarchy is a 
recommcndable and permissible form of government. Part Four 
describes how the nations, through provisional governments, 
national assemblies, and constitutions, “choose” their form of 
government. Most of the material in the first four parts breaks 
new ground and has, to the author’s knowledge, never been 
presented under this aspect or within the text of a single book. 
Finally, Part Five, paying the customary obolus to the specu- 
lative ha1}its of the time, contains what the author believes 
to be a constructive proposal fof the success of political re- 
construction in Europe to which the book is dedicated. Prob- 
ably this proposal will “take” with few readers who have had 
the patience to follow along the winding path of the thesis. 
But civen though the author has few illusions as to the practical ' 
effect ®f his conclusions on statesmen and peacemakers, diplo- 
mats and international lawyers, he feels that there must be, at 
this crucial hour, someone who declares the ceterum censeo: 
Internal sovereignty must be destroyed if we are to have a 
breathing spell of ewie or two generations, let alone a stable 
and peaceful world order* 
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The author wishes to stress at this point that the book, 
wt^se basic idea was discovered some years ago, w?is written 
under the pressure of wartime. In addition \o his current^^ach- 
ing obligations at Amherst College and the teaching mr some 
time of members of the armed forces in the School of Over- 
seas Administration of Harvard University, he was privileged 
*to serve as Special Assistant to the Attorney General in the 
Department of Justice in Washington. Moreover, the comple- 
tion of the final draft stood under a dead line occasioned by 
an impending official assignment abroad. This may explain 
why in some parts the literary documentation of the book is 
not as full as the author wished. It may also explain, and per- 
haps condone to some extent, any errors in fact that have crept 
into a volume which had to explore such vast expanses of 
history, international affairs, and the governments of many 
countries. 

Finally, for the benefit of those readers who will complain 
that the material used in support of the main thesis is not 
up to date, it may be pointed out that the time-lag between 
the writing of a book and its publication is filled with breath- 
taking history in the making. The manuscript was completed 
in August, 1944; but publication was delayed partly by the 
author’s economy. The final revision includes relevant events 
up to May, 1945. The author hopes that shortcomings beyond 
his or his publisher’s control will not have substantially af- 
fected what he believes to be the message of the book. 

The author is sincerely grateful to George H. Gibson of 
The Macmillan Company, for his invaluable work as copy 
editor of a manuscript which, in these exceptional circum- 
stances, could not fail to require his expert assistance. Like- 
Vise he wishes to express his grateful acknowledgment to his 
secretary, Mrs. Evelyn V. Cooley, for her efficient service in 
typing a difficult manuscript. 


Amherst Coixege 
May 16, 1945 


Karl Loewenstein. 
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THE DOGMA OF INTERNAL SELF- 
DETERMINATION 



CHAPTER I 


The Atlantic Charter , Article j 


Since that sunny day August 14, 1941. when President 
Roosevelt and Prime Minister Churchill, “being met” on board 
a British battleship off the shores of Maine, deemed it “right 
to make known certain common principles in the national 
policies of their respective countries on which they base their 
hopes for a better future for the world,” the document en- 
titled “The Atlantic Charter” has come to be regarded uni- 
versally as the most momentous official proclamation on the 
nature of the peace the world shall enjoy after the Second 
World War, No other declaration, not even the Four Freedoms, 
equals it in prestige and acclaim. Subsequently, the “Joint 
Declaration of tlie United Nations,” concluded in Washington 
on January 1, 1942, subscribed “to a common program of 
purposes and principles” as enunciated by the Atlantic 
Charter, and all states at war with the Axis, among them the 
Soviet Union, pledged themselves solemnly to its content. 

As yet, nothing definite has been revealed as to how the 
Atlantic Charter was conceived and written. Perhaps some day 
the original will become one of the spiritual treasures of man- 
kind exhibited under glass to the admiring populace.^ Per- 
haps it will be forgotten. Later historians will know whether 
it was planned in advance as the crowning achievement of 
the meeting between the leaders of the two great democratic 
powers — one of which at that time was formally not yet at 
war — or whether it sprang at the spur of the moment from the 
constructive enthusiasm of the participants. External evidence 

See p. 405 for footnotes to this chapter. 
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is necessarily inconclusive; but it would suggest that the docu- 
ment was rather a spontaneous manifestation than the pre- 
meftitated product of skilled draftsmanship. HoweveiAhat may 
be, the popular acclaim the Atlantic Charter deservedhjiikar 
received justifies giving the principles proclaimed thwein a 
sober analysis even if the textual form as such would not bear 
too close a scrutiny. 

Four long years have elapsed since the Atlantic Charter 
was written. Although hailed as the promise of a better world 
if not the blueprint of. the coming millennium, it has not 
escaped severe criticism. In particular, the principle of self- 
determination proclaimed in Article 2 — the democratic leaders 
“desire to see no territorial changes that do not accord with 
the freely expressed wishes of the peoples concerned” — was 
challenged as an anachronistic restatement of the Wilsonian 
postulate (inherited from unconditional and unlimited na- 
tionalism of the nineteenth century) that every national group, 
however small or powerless, be permitted to form an inde- 
pendent and sovereign state of its own. Put to the acid test of 
the realistic requirements for drawing boundaries and recon- 
structing states, it has, to the regret of many, lost its absolute- 
ness; and few will deny that it has also lost much of its 
usefulness. Public opinion subsequently had to reconcile itself 
to the fact that, as authoritatively stated by leading statesmen, 
the principle is not applicable to the defeated Axis nations 
and their satellites, and that it is unworkable even in relation 
to members of the United Nations when confronted by the 
Realpolitik of the Soviets. * 

It should be realized, however, that the term “self-determi- 
nation” has a dual connotation both in theory and in practical 
application. Seen externally, it is the freedom of an ethnical 
group, or a nation, to organize itself as a state without foreign 
control. Seen internally, it is the freedom of a nation organ- 
ized as a state to adopt for itself such political institutions and 
techniques as it deems fit, and to decide on its form of gov- 
ernment as it pleases. This latter principle of internal self- 
determination or political autonomy is embodied in Article 3 



4 POLITICAL reconstruction 

of the Atlantic Charter, which reads: "They respect the right 
of all peoples to choose the form of government under which 
they wilT live; and they wish to see sovereign rights and fclf- 
"gd^il^^ent to be restored to those who have been forcibly 
deprived oi them.” Tlie part of the sentence after the semicolon 
may be disregarded here. Obviously it refers to the concept 
of external self-determination, thus somewhat overlapping with 
and duplicating Article 2. It means that the states conquered 
militarily, or otherwise forced under the Axis yoke, should 
regain their previously enjoyed sovereignty and independence. 
In this sense it merely repeats one of Wilson’s demands, formu- 
lated in his message to the Russian government of June 8, 
1917; “No people must be forced under a sovereignty under 
which it does not wish to live.” 

The pledge of internal self-determination in Article 3 
is stated in a categorical and unequivocal form. The right is 
granted to all peoples without any discrimination or qualifica- 
tion. Unless restricted by authentic interpretation, it would 
apply to the states in the camp of the United Nations and 
the states libeiated fiom Axis domination no less than to the 
Axis nations themselves and their satellites. This interpreta- 
tion appears to be supported by Articles 4 and 5 of the Atlantic 
^Jharter, which emphasize equality of all nations, while only 
Article 8 differentiates by singling out the aggressor nations 
for disarmament. Taken at its face value, it would mean noth- 
ing less than that any nation, the Axis nations not excluded, 
may choose whatever form of government it pleases, demo- 
cratic, republican, monarchical, 'authoritarian, dictatorial, to- 
talitarian, fascist, Nazi, Soviet. 

OFFICIAL INTERPRETATIONS OF ARTICLE 3 

Article 3 of the Atlantic Charter has met surprisingly 
little comment, let alone censure. The postulate of internal 
self-determination contained in it is taken for granted by pub- 
lic opinion. It conforms to an established rule of international 
law, and to the practice of international relations. Difficulties in 
application are not foreshadowed. Its acceptance is near-unani- 
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mous .2 However, official interpretations on the part of leading 
statesmen of the United Nations subsequently qualified Article 
3 to some extent. Among these the following may be nG|^ 
here: The Moscow Conference of November i, 1943, dn the 
“Joint Four Nation Declaration,” contains an indirect refer- 
ence to the Atlantic Charter in that Point 4, envisaging a 
general international organization, restricted membership in 
it to all peace-loving nations and confined the principle of the 
sovereign equality to all peace-loving nations, thus seemingly 
excluding nations which are not so qualified.* In the declara- 
tion regarding Italy it is stated: 

Allied policy towards Italy must be based on the fundamental 
principle that fascism and all its evil influence and configuration 
shall be completely destroyed and that the Italian people shall be 
given every opportunity to establish governmental and other insti- 
tutions based on democratic principles. [Italics supplied]. 

This attitude was implemented by Prime Minister Churchill’s 
address to the Commons of May 24, 1944: 

It is understood throughout Italy, and it is the firm intention 
of the United Nations, that Italy, like all other countries which are 
now associated with us, shall have fair and free opportunity as 
soon as the Germans are driven out, and tranquillity is restored,* 
of deciding whatever form of democratic government, whether mo- 
narchical or republican, they desire. 

I emphasize the word democratic because it is quite clear that 
we shall not allow any form of fascism to be restored or set up in 
any country with which we hav^ been at war. [Italics supplied.] 

On the other hand, the Moscow declaration on Austria did not 
specify the form of government permitted to the Austrians 
after the expulsion of the Nazis, except by stating: 

They wish to see re-established a free and independent Austria 
and thereby to open the way for the Austrian people themselves, 
as well as those neighboring states which will be faced with similar 
problems, to find that political and economic security which is the 
only basis for lasting peace. 

* For a fuller discussion of this formula see infra, p. 381. 
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Secretary of State Cordell Hull in his address of April g, 
1944, took visible pains to loosen up the rigidity of the At- 
Ig gti c Charter as ifollows: 

Tnfere has been discussion recently of the Atlantic Charter and 
of its application to various situations. I'he Charter is an expres- 
sion o£ fundamental objectives towards which we and our allies 
are directing our policies. ... It is not a code of law from which 
detailed answers to every question can be distilled by painstaking 
analysis of its words and phrases. It points the direction in which 
solutions are to be sought; it does not give solutions. It charts the 
course on which we are embarked and shall continue. That course 
includes the prevention of aggression and the establishment of 
world security. The charter certainly does not prevent any steps, 
including those relating to enemy states, necessary to achieve these 
objectives. [Italics supplied.] 

While these restrictions mainly pertain to the problems of 
external self-determin.ation it may be concluded that they 
refer likewise to the choice of the form of government. This 
is brought out with more clarity by President Roosevelt’s Lin- 
coln Day address of February 12, 1943. After asserting that 
the French people will be represented by a “government of 
their own popular choice” it continues: 

It will be a free choice in every sense. No nation in all the world 
that is free to make a choice is going to set itself up under the 
fascist form of government , the Nazi form of government, or the 
Japanese war-lord form of government. Such forms arc the offspring 
of seizure of power followed by the abridgment of freedom. There- 
fore, the United Nations can properly say of these forms of govern- 
ment two simple words: "Nex>er again." The right of self-determi- 
nation included in the Atlantic Charter does not carry with it the 
right of any government to commit wholesale murder or the right 
to make slaves of its own people or of any other peoples in the 
world. [Italics supplied.] 

At a later point * the question will be taken up whether 
this statement implies that no nation, if it is genuinely free, 
would, of its own volition, choose a dictatorial form of gov- 
ernment, or whether it suggests that such a nonpermissible 

* See infra, pp. 1 1 1 ff. ^ 
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form would be prevented by the United Nations even if a 
nation which is free resorted to it. But it is evident that the 
Atlantic Charter is not meant to apply indiscriminately to alL 
peoples of the world as originally stated. 

A most important clarification, from an official source, of 
the term of internal self-determination came by Mr. Churchill 
in his address to the Commons of May 24, 1944. Speaking of 
the postwar role of Britain, he stated: 

Next is that the Atlantic Charter remains the guiding signpost 
expressing the vast body of opinion among the powers now fight- 
ing together against Germany. The third point is that the Atlantic 
Charter in no wise binds us about the future of Germany. It has no 
quality of a bargain or contract with our enemy. It was not an 
offer to the Germans to surrender. If it had been an offer that offer 
would have been rejected. 

But the principle of unconditional surrender . . . wipes away 
all idea of anything like Mr. Wilson’s Fourteen Points being 
brought up by the Germans after their defeat, claiming that they 
surrendered in consideration of those Fourteen Points. 

I have repeatedly said that unconditional surrender gives the 
enemy no rights. . . . There is no question of Germany enjoying 
any guarantee of any kind that she will not undergo territorial 
changes if it should seem that the making of such changes would 
render more secure and more lasting the peace of Europe. [Italics 
supplied.] 

This clarification is gratifying when it is remembered that, 
after the First World War, Wilson’s Fourteen Points, likewise 
proclaimed as a universalist desi^, were at once capitalized on 
by the defeated nations and turned into a weapon for the 
successful sabotage of the peace treaties. 

While, thus, it seems clear beyond doubt that the Germans 
and the Japanese would not be permitted to derive from the 
Atlantic Charter any claims as to either their form of govern- 
ment or their consent to territorial changes, Mr. Churchill none 
the less emphasized that the war has been stripped, to a consider- 
able extent, of its ideological features and is more subjected 
to considerations of Realpolitik. In this sense Mr. Churchill’s 
reservations concerning the right of internal self-determination 
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of non-enemy states deserve more than passing attention 
because they reflect the ingrained British tradition of the prin- 
of "hands off" from the internal affairs of other nations. 
SpoKcing of France and the claim of General de Gaulle’s French 
Committee of National Liberation, which shortly before had 
rechristened itself “French Provisional Government,” Mr. 
Churchill declared: 

The reason why the United States and Great Britain have not 
been able to recognize it as the government of France or even as 
the provisional government of France is because we are not sure 
it represents the French nation in the same way as the governments 
of Great Britain, the United States and Soviet Russia represent 
the whole body of their people. . . . But we do not wish to commit 
ourselves at this stage to imposing a government on any part of 
France which might fall under our control without more knowl- 
edge than we now possess of the situation in the interior of 
France. [Italics supplied.] 

Even more revealing was Mr. Churchill’s attitude toward 
neutral Spain, ruled at that time by a dictatorship no less dis- 
tasteful to democratic opinion throughout the world than 
fascism and Nazism. Said Mr. Churchill: 

I am here today to speak kindly words about Spain. . . . The 
internal political arrangements are a matter for the Spaniards them- 
selves. It is not for us to meddle in these affairs as a government. 

. . . We do not include in our program of world renovation any 
forcible action against any government whose internal form of ad- 
ministration does not come up to our ideas, and any remarks I 
have made on that subject refev only to enemy powers and their 
satellites who will be struck down by the force of arms. They are 
the ones who have ventured into the open and they are now the 
ones whom we shall not allow again to become the expression of 
those particular doctrines associated with fascism and nazism, which 
undoubtedly have brought about the terrific struggle in which we 
are now engaged. Surely anyone can see the difference. [Italics 
supplied.] 

Marshal Stalin on his part also made a contribution to the 
subject by announcing, through Foreign Minister Molotoff, 
on -April s, 1944, when the Russian armies began to enter 
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Rumanian territory, that Soviet Russia would not interfere 
with^“the social and political structure” of territories^ Russia 
does not consider as its own. How far the Soviets have 
up to this declaration of intention will be discussed at abater 
stage.* Although the evidence available on the attitude of the 
Soviet toward the internal affairs of Axis satellites conquered 
and occupied by its armies is at best fragmentary, it warrants 
the conclusion that Stalin’s declaration is given in' practice 
a rather elastic interpretation. 

The principle of internal self-determination in Article g 
of the Atlantic Charter moved into the focus of public at- 
tention when the United Nations, or rather the British gov- 
ernment, found it expedient to intervene in the internal affairs 
of Italy, Belgium, Greece after their liberation from Axis con- 
trol. It may suffice to quote a relevant and revealing passage 
from Prime Minister Churchill’s address before the Commons 
on November 29, 1944 — that speech which contains his by now 
celebrated interpretation of the word “democracy”: 

But at least we know . . . what is our objective. It is that these 
countries shall be freed from German armed power and under con- 
ditions of normal tranquillity shall have a free universal vote to 
decide the government of their country — except a Fascist regime — 
and whether that government shall be of the left or of the right. 

In the same speech Mr. Churchill affirmed: 

Whether the Greek people form themselves into a monarchy or 
republic is for their decision; 'whether they have a government 
of left or right is a matter for them. 

The adherence to the “principles and purposes of the At- 
lantic Charter” was solemnly reaffirmed, without any qualifi- 
cation, by Resolution XII of the Final Act (March 8, 1945) of 
the In ter- American Conference at Mexico City on Problems of 
War and Peace. 

Last but not least, the principle of the free choice of the 
form of government is specifically referred to in the Crimea 

•See infra, pp. 74®. 
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Conference of the “Big Three” of February, 1945. The report 
on th<f conference of Yalta declares on this point: r 

O 

^ie establishment of order in Europe and the rebuilding of 
national economic life must be achieved by processes which will 
enable the liberated peoples to destroy the last vestiges of Nazism 
and Fascism and to create democratic institutions of their own 
choice. This is a principle of the Atlantic Charter — the right of 
all peoples to choose the form of government under which they will 
live — the restoration of sovereign rights and self-government to those 
peoples who have been forcibly deprived of them by the aggressor 
nations. [Italics supplied.] 

One should not subject a political document, which in content 
and style reflects its character as a hard-won product of com- 
promise, to the critical analysis which would befit a formal 
international treaty. Its authors seemingly tried to square a 
circle, which had become vicious into the bargain. While, in 
the first half of the paragraph quoted, the liberated peoples 
are granted the right “to create democratic institutions of their 
own choice" (and no others), the t%vo separate propositions 
contained in Article 5 of the Atlantic Charter — to wit, free 
choice of government for all nations and restoration of self- 
government for the liberated nations — are fused into one prin- 
ciple in the second half of the paragraph. The former postulate 
is being absorbed by the latter, and the crucial question as to 
whether a nation may choose the form of government it pleases, 
is answered in a rather oblique way by the expectation that 
the liberated peoples will settle upon democratic institutions 
of their own choice. President Roosevelt’s report on the Crimea 
Conference in his message read before Congress on March 1, 
1945, touched on the problem only in passing: 

The three most powerful nations . . . will join together dur- 
ing the temporary period of instability after the hostilities, to help 
the people of any liberated area, or of any formed satellite state, 
to solve their own problems through firmly established democratic 
processes. 


But -he added significantly: 



THE DOGMA OF INTERNAL SELF-DETERMINATION 1 1 

Of course, once there has been a free expression of the people’s 
will any country, our immediate responsibility ends — with the 
exception only of such action as may be agreed ppon in the inter- 
national security organization. 

THE PRINCIPLE OF NONINTERVENTION IN THE INTERNAL AFFAIRS 

OF OTHER PEOPLES 

From these statements it may be concluded that the official 
policy of the United Nations, at the present juncture, is to 
respect the right of all nations, except the Axis states proper, 
to choose for themselves the form of government under which 
they will live. Unless successfully exposed to the pressure of 
public opinion of the world, neutrals may even organize them- 
selves as totalitarian dictatorships if they. wish. This applies 
evidently not only to Franco Spain — in case it survives — whose 
neutrality in the past was as questionable as its totalitarian 
character was unquestionable, but likewise to Argentina, which 
became a military dictatorship June 4, 1943, and has subse- 
quently been garnished by all trimmings of virulent fascism. 
And it applies of course to any nation belonging to the group 
of the United Nations, whatever its internal political system 
at present or in the future. Thus, for example, Soviet Russia 
and China, considered by many to be no less totalitarian and 
dictatorial in character than Mussolini’s Italy and Hitler’s Ger- 
many, would continue to claim for themselves the full right 
of internal self-determination. 

Nor do the statements of th| leaders of the United Nations 
indicate in any way how they would prevent — if this is what 
they intend — Germany or Japan, or any other nation for that 
matter, from "choosing” a form of government which, though 
outwardly democratic and constitutional, camouflages authori- 
tarian, dictatorial, or totalitarian intentions. 

It is submitted here that, if Article 3 means what it says — 
namely, that any nation may choose the form of government 
it pleases, and that, consequently, the internal, affairs of other 
nations are none of our business — the prospects for a Third 
World War are more than fair. This,book should be consid- 
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ered as a frontal assault against Article 3 of the Atlantic 
Charter. Expressed in the concisest possible formula, its /thesis 

No nation after this war — least of all, the defeated Axis 
statH and their satellites — must be permitted to choose a form 
of government which fails to conform to political democracy. 
An international organization, the basis of lasting peace in a 
new world order, is possible and effective only if the states 
composing it adhere internally to the principles of the con- 
stitutional-democratic state. By political democracy or the 
constitutional-democratic state is understood here a political 
organization in which the government is appointed by the 
people or their representatives, and at any time remains an- 
swerable to the people for the conduct of office. In order to 
achieve this aim, it is further submitted, the doctrine of in- 
ternal self-determination must be abandoned. 

These propositions are in a head-on collision with accepted 
maxims of international law, no less than with the established 
practice of international relations. Experts in both fields will 
realize at once that any attempt at eliminating the concept 
of internal sovereignty of states — or, as it is called here with 
more precision, of internal self-determination — is bold to the 
point of being revolutionary. “Realists” will even call it absurd. 
Freedom of any independent state from interference from out- 
side with its domestic order is one of the basic verities of what 
purports to be the existing international order. Internal self- 
determination, sometimes referred to in the theory of interna- 
tional law as territorial and pu'sonal supremacy, is the logical 
result of the equality and the independence of states — the two 
pillars of our international law. A state is not independent, 
nor is it equal to others, unless it is free from intervention 
in its domestic affairs. The freedom of other nations to choose 
their own form of government is commonly reflected in the 
tenet, more deeply ingrained in universal consciousness than 
any other of internal relations, that other peoples’ government 
is none of our concern. 

It is not intended to enter here into a full-sized discussion 
of the duty of nonin teft'vention which is the corollary of the 
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right of internal self-determination. It is a vast territory of 
international law where even angels tread with cautionf Inter- 
vention and nonintervention come within thfi purview of this- 
book only in so far as they pertain to the internal organization 
of a state. With the varied and controversial problems of non- 
intervention in the external position of states, a duty more 
honored in the breach than in the observance, we are not con- 
cerned here. The doctrine of nonintervention in the internal 
affairs of other states is not at all controversial. On the con- 
trary, prior to its brazen violation by the contemporary dicta- 
torships, it was one of the few, the very few, unanimously and 
universally accepted rules of the law of nations. 



CHAPTER II 


Monintervention in Internal Affairs, in Historical 

Perspective 


The reader who is able to muster enough patience to fol- 
low a streamlined historical review will find that the doctrine 
of nonintervention is relatively recent in origin and even is 
not free from exceptions and deviations. 

THE ERA OF THE ABSOLUTE MONARCHY ^ 

From the time of the Renaissance, when Jean Bodin's con- 
cept of absolute sovereignty provided the rising national state 
with the working formula for justifying the concentration of 
political power in the hands of the absolute ruler, the right 
of intervention in the government of other states was widely 
practiced for reasons of power politics. Dynastic and religious 
reasons were the convenient pretexts during the Reformation 
for interfering with the intejnal affairs of other states. How- 
ever, dynastic solidarity militated successfully against inter- 
vention from without in the relations of the prince and his 
subjects. The school of Natural Law, from which the modern 
law of nations emerged, was divided on the issue. Grotius held 
intervention by other states justified in case of manifest op- 
pression of a people by its government, Vattel and Christian 
Wolff repudiated it because of the assumed equality of states. 
But under the dominant concepts of both the patrimonial state 
and dynastic universalism the problem received little attention. 

tee pp. 405-417 tor fooAotes to this chapter. 

• 14 
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THE FRENCH REVOLUTION ^ 

However, during the French Revolution the right of inte^ 
vention in the domestic affairs of foreign nations could^ot 
fail to grow into an issue of the first political and ideological 
magnitude.^ The French Revolution logically derived from 
Rousseau’s revolutionary democratism the idea of nationalism 
in conformity with the postulate of internal sovereignty and 
external self-determination. At first intervention was closely 
linked to the traditional legitimacy of the dynasty and the 
monarchical establishment. The Convention of Pillnitz (Au- 
gust 27, 1791) between the sovereigns of Austria and Prussia, 
Austria’s ultimatum of April 7, 1792, and the Prussian mani- 
festo of July 15, 1792, admittedly were directed against revo- 
lutionary France for “the maintenance of the essential bases 
of monarchical government in France.’’ Against the legitimist 
intervention of the first coalition (1791-1792); France most 
emphatically claimed the right to full internal self-determina- 
tion. The concept of the free will of the individual in a world 
free from feudal authority is applied to the free will of the 
state to organize itself independently from any outside re- 
straint. The state is subject to no authority except its own 
sovereign decision. Self-determination of man is reflected in 
self-determination of the nation. Consequently, intervention 
is illegitimate and must not be tolerated. By virtue of its in- 
alienable natural freedom any state must have the exclusive 
right to determine its internal , affairs, or, in the parlance of 
the Revolution, its constitution. The Resolution of the Con- 
vention of April 13, 1793, proclaimed the right of internal 
self-determination as a basic principle of the law of nations.* 
The same principles are solemnly inserted in the text of the 
Constitution of June 24, 1793.* Condorcet went even a step 
further and raised the principle to a general maxim of the 
law of nations, based on the equality of states and the right 
of popular sovereignty.* 

But the French Revolution is Janus-headed here as in many 
other matters. Enthusiasm for its own militant principles drove 
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it logically into the coinddentia oppositorum. At the same 
time as the right of intervention is denied to other nadons, 
fright is claimed and justified when it serves to impart to 
others the blessings of the democratic trinity of liberty, equal- 
ity, and fraternity. The Fifth Column is by no means an 
invention of our time. The technique was practiced by 
revolutionary France as the legitimate method for the demo- 
cratic and republican redemption of enslaved nations. Under 
the impact of Rousseau’s doctrines the Convention was bound 
to become missionary and to arrogate to itself the right of 
converting other nations to the revolutionary form of gov- 
ernment. The right of revolutionary intervention is motivated 
by the assumed solidarity of all nations in the defense of lib- 
erty. All peoples are allied in the fight against oppressive, 
liberty-destroying government, which includes the right of in- 
ternational revolutionary propaganda. Revolutionary France, 
it is proclaimed, has the holy mission to carry the torch of 
freedom to other nations. Thus, the Constitution of June 24, 
1793, declared (Article 118); “Le Peuple Frangais se declare 
I'arai et Tallin naturel des peuples libres.” A revealing article 
of the Girondist Constitution of 1793, laying down the rules 
of political conduct for the republican armies of occupation, 
could well have served as the motto for the military government 
of the United Nations in occupied and liberated territories.® 
Robespierre, in a particularly highfalutin piece of revolu- 
tionary semantics, lashes out against the kings as the enemies 
of all mankind, to be attacked by all and to be treated as 
common criminals.^ The decree of December 15, 1792, in- 
structed the generals in occupied territories to abolish at once 
feudal rights and privileges, to proclaim the sovereignty of 
the people to remove all existing authorities, and to convene 
the people in primary assemblies for the determination of 
their own government.® In its later development the French 
Revolution was led, by its dual standard of revolutionary 
morality, to force its form of government on whatever coun- 
tries the victorious armies had entered. Intervention in other 
nations’ domestic affairs was camouflaged, with more or less 
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skill, by the revolutionary invention of plebiscites (Avignon, 
Savo)^ Belgium, Geneva) staged under the fla^ of national self- 
determination. The historical precedent was not lost to 
lutionary intervention of the totalitarian states of our own 
time, which legalized (as legality goes) conquest by fake plebi- 
scites as it occurred in Austria and the Sudetenland after the 
Nazi “liberation,” and in the Baltic States when Russia 
“redeemed” them for the Soviet system. Revolutionary periods 
manifest an amazing parallelism of political techniques. 

For Napoleon, executor of the testament of the French 
Revolution, intervention was the indispensable instrumentality 
of Imperial and imperialistic control. No respecter of foreign 
states or governments, traditions or institutions, he established 
everywhere the French version of absolute monarchy under 
puppet governments. But to compare his regime to Hitler's 
New Order is as blasphemous as to identify the Nazi doctrines 
with the immortal verities of the French Revolution. What- 
ever European state had shared in the Napoleonic system of 
economic progress, legal security, social equality, had been 
touched by the wave of the future. It is unlikely that the na- 
tions forced into the New Order of Europe will ever remember 
the Hitler regime otherwise than with curses. 

IMMANUEL KANT 

Kan t had passed his seventieth year when, in 1795, he pub- 
lished his i^mo\xs' 4 *hilosophical Essay on the Eternal Peace 
(Philosophischer Entwurf zurh ewigen Frieden).^ Within 
Kant’s work this tenet is important as a contribution to the 
wider field of the metaphysical foundation of morals whose 
political capstone is the categorical imperative: “There shall 
be no more war.” Famous as this essay has become, as the 
ardent appeal for peace by Germany’s OTeatest philosopher, 
it is nowadays more quoted than read.'CJtherwise it would be 
hardly intelligible that his pc^tulates of peace among nations 
and a world federation among sovereign states has inordinately 
overshadowed the fact that he discovered the requisite of any 
world organization: that world peace can be maintained only 
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if and when all states have adopted a “republican” constitu* 
tion — Iheaning, in the language of his day, a form of gtA^em- 
laent with representative institutions. It is the form of internal 
govetnment which determines ultimately the character of the 
world society. There can be, he declares, no genuine world 
community, governed by the spirit of “universal hospitality,” 
unless all states conform to an internal order in which the 
power to decide on war is in the hands of the people instead 
of the princes, rulers, and governments. A lifelong admirer of 
Rousseau, and an enthusiastic believer in the universalism of 
the French Revolution, the prophet of Konigsberg did not 
permit his humanitarian optimism to be deflected or diluted 
by the excesses of the revolution which was about to complete 
its cycle. He firmly believed that the principles of right and 
justice are an objective reality in the life of individual nations 
and in the intercourse between the nations. His importance 
for the history of the doctrine of nonintervention lies in the 
irresistible logic which fused into an indivisible whole the pos- 
tulates of intgjnal sejyf-govemment. and universal republican- 
ism as the prerequisites of world federation and world peace. 

The brief essay consists of six “Preliminary” and seven 
“Definitive” Articles. Among the former group is one worded as 
follows: “No state shall intei meddle by force with the consti- 
tution or government of another state” (“Kein Staat soli sich 
in die Verfassung und Regierung eines anderen Staates gewalt- 
tatig einmischen”). This absolute prohibition of intervention 
in the domestic organization of K>ther states applies even to the 
case of civil war, because such interference would make the 
autonomy of all other states insecure. However, such procla- 
mation of internal sovereignty is to be understood in connec- 
tion with the first of the “definitive” articles: “The civil 
constitution in every state shall be republican." A republican 
constitution is sharply distinguished from a democratic form 
of government, as it was customary in contemporary terminol- 
ogy of which the United States Constitution is an illustration. 
As to the form of government, states are either republican or 
despotic. A republican 'itonstitution is one that is founded on 
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the liberty o£ the members of the society as men, and on the 
equjllity of its members as citizens: “Republicanism, regarded 
as the constitutive principle of a state, is the political severans«r 
of the executive power of the government from the legislative 
power." “Despotism is in principle the irresponsible execu- 
tive administration of the state by laws laid down and enacted 
by the same power that administers them.” By this token de- 
mocracy is necessarily despotism. Next to liberty and equality, 
the principle of representation constitutes the criterion of 
republicanism. “But if the mode of government is to conform 
to the idea of right it must embody the representative system.” 
For this reason the republican constitution is the only one 
which can lead to a perpetualjiieace. “And the reason of this 
may be stated as follows r^-Ac^rding to the republican consti- 
tution the consent of the citizens as members of the state is 
required to determine at any time the question whether there 
shall be war or not. Hence, nothing is more natural than that 
they should be very loath to enter upon so undesirable an 
undertaking; for in decreeing it they would necessarily be 
resolving to bring upon themselves all the horrors of war. . . . 
On the other hand, in a constitution where the subject is not 
a voting member of the state and which is, therefore, not re- 
publican, the resolution to go to war is a matter of the smallest 
concern in the world.” It is only on this universal basis of 
republicanism as the form of government, and on the assump- 
tion that the people themselves control their government, 
that the next “definitive article,” on which the reputation of 
the Kantian.pttilosophy of war and peace is predicated, is in- 
telligible r'^^he law of nations shall be founded on a federation 
of free states.” The world constitution is a parallel to the civil 
constitution. A world federation is effective only among states 
similar in their civil constitution, which must be republican. 
The world society of peace cannot exist unless it is founded 
on the political homogeneity of the states composing it. No 
other writer, ancient or modem, has equaled or surpassed Kant 
in the recognition that world peace and world federation are 
possible only between states with lik^ constitutional organiza- 
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tions and political ideals. This is what imbued the booklet with 
so much modernity and actuality. 

THE^OLY ALLIANCE AND INTERVENTION 

The reconstruction of Europe after Napoleon’s fall, at- 
tempted by the Treaties of Vienna (1814 and 1815) and Paris 
(1815), would deserve as much the attention of the peacemak- 
ers after the Second World War as Versailles.^^ Our study is 
not concerned with the diplomatic tug of war and the game of 
power politics among the United Nations, style 1815, which 
formed the Quadruple Alliance of England, Russia, Austria, 
and Prussia. Ferrero’s work has contributed much to the re- 
habilitation of the settlement of 1815.^^ But for the evolution 
of the dogma of nonintervention in the internal affairs of other 
nations the period is remarkable in that,'*fOT the first time, 
men who were no fools — this is the least that can be said of 
Mettemich, Alexander I, Hardenberg — seriously considered in- 
sistence on tlie homogeneity of the internal governmental order 
as a suitable method for maintaining the stability of Europe. 
One point must be emphasized: one may retrospectively dis- 
approve of the efiFort the peacemakers of Vienna made to 
“freeze” the form of government they preferred (namely, legit- 
imist and authoritarian monarchy) at the expense of the more 
progressive forms of liberalism and democracy — then the “red 
menace scare” of the governments, and their immediate tar- 
gets of repression. But the ultimate triumph of the liberated 
state should not lessen the v^ue of the underlying idea; to 
wit, that homogeneity of internal governmental structure, if 
it is in itself progressive and democratic, may well be instru- 
mental to the maintenance of peace and the stability of world 
order. The fact that the European Alliance was directed to- 
ward antiliberal objectives has unduly obfuscated an unpreju- 
diced approach to a political principle which, whatever may 
be said against its ideologies, stabilized the peace of Europe 
for two generations — a decidedly better record than the system 
of Versailles, which not only accepted the diversity of the form 
of government as the hatural basis of the comm un ity of na- 
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dons but, in addition, did nothing to prevent the dictatorships 
‘ from^ ultimately destroying the international order. In this 
sense the policy of the European Alliance of 1815 and after 
was much more sensible, and imparts lessons for the future 
which our own time cannot easily ignore. 

The Final Act of the Congress of Vienna (signed June 9, 
1815) and the Treaty of Paris of November 20, 1815, were 
primarily intended to curb France, the eternal aggressor, still 
distrusted by the victors even after she had coordinated herself 
with the European concept of dynastic legitimacy.^® The peace 
.treaties proper were severe encroachments upon the internal 
sovereignty of the defeated nation. Among the conditions were: 
military occupation of large parts of her national territory; 
heavy war indemnities; the establishment of a permanent Com- 
mittee of Ministers of the victorious powers in Paris to which 
the French cabinet had daily to report, and which at any time 
could tender advice hardly to be disregarded in view of the 
army of occupation. This system of internal controls amounted 
to nothing less than political tutelage over France. Likewise 
in the general political supervision of Europe, Napoleon’s 
dictatorship over Europe was supplanted by the domination of 
the Allied Po'l^'ers. But their solidarity, beyond their common 
aim to defeat France, was artificial and brittle from the start. 
England, constitutionally farther advanced than the still semi- 
feudal system of her monarchical allies on the continent,, was 
willing to cooperate only to the extent of holding down France 
until the latter had given sufficient proof of no longer being 
a menace to European security. Even so, she was reluctant to 
interfere too much with the internal conditions in France. 
But the scheme of the Holy Alliance proper, devised by Alex- 
ander I and announced by him on September 14/26, 1815, was 
far more ambitious, and claimed for the Allied sovereigns the 
right to interfere with the internal affairs of any country show- 
ing inclination to depart from dynastic legitimacy — considered 
by its author as the only respectable form of government. 
Seen retrospectively, the scheme was much more than *‘ a piece , 
( ^sublime mysticism and nonsepse,” according to Lord Castle- 
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reagh’s much quoted words. To the inventor of the plan the 
time seemed propitious for the creation of a Christian brother- 
hood of princes and the tutelage of the princes over their 
peoples as their children. It was the universalist answer of 
authoritarian romanticism to the missionary claims of revolu- 
tionary rationality, just as the League of Nations should have 
been destined to fill the spiritual vacuum left by what was 
hoped to be the end of nationalism. In due course this family 
compact of the rulers of Europe, still a group of considerable 
homogeneity and solidarity, was signed by all sovereigns, large 
and small, except the Prince Regent in Great Britain (who 
was constitutionally prevented from joining), the Pope (who 
declined), and the Sultan (who was not invited). The French 
King was to be admitted later. 

It was the issue of generally permissible and, under certain 
conditions, even mandatory intervention in the internal affairs 
of sovereign states which caused England to break away from 
the Alliance. Castlereagh, far from endorsing the scheme of a 
European federation, did not wish to make the powers “the 
umpire in the constitutional struggles of France”; nor did he 
consider the plan of regular conferences of the powers forming 
the Concert of Europe “for the examination of measures most 
salutary for the peace and prosperity of the nations and the 
maintenance of peace” as a commendable method for the 
supervision and control of the internal situations of the states. 
In the conference convened at Aix-la-Chapelle on October i, 
1818, France, building skillfully on the foundations laid by 
Talleyrand in Vienna, had extricated herself from the 
“shackles” of the peace treaty. It was agreed that the Allied 
occupation army should be evacuated by November 30. At 
the conference once again Alexander’s utopian idealism, bent 
on guaranteeing the status quo and legitimist sovereignty 
against revolution, clashed with British Realpolitik. Castle- 
reagh, following the cabinet instructions of September 4, 1818, 
strongly objected to internal intervention, the foremost instru- 
mentality for maintaining “the brotherhood of princes and 
peoples”: “For nothing could be more injurious to the idea 
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of government generally than the idea that their force was 
colleetively to be prostituted to the support of established 
power without any consideration of the extent to which it was* 
abused.'’ This basic difference no diplomatic legerdemain 
could overcome. The result was a compromise to the effect 
that partial or ad hoc reunions of the powers — to which Britain 
had agreed while opposing general conferences — concerning 
the internal affairs of other states would not be held without 
their invitation and, if desired, their presence. Nor would 
Britain consent to the Prussian plan of maintaining the Allied 
troops under Wellington, withdrawn from France to Brussels, 
as a sort of European police for emergency purposes.^® 

Soon after Aix-la-Chapelle the precariously sustained Con- 
cert of Europe was confronted with the wave of revolutionary 
unrest which swept over Europe and the New World. Kotze- 
bue’s assassination (March 23. 1819) led to the ruthless re- 
pression of liberalism in the Carlsbad decrees (September 21, 
iSig) and the Final Act of Vienna "on the completion and 
consolidation of the German Federation’’ of May 15, 1820.1* 
Britain through Castlereagh protested against the fierce reac- 
tion of the Carlsbad decrees as unjustifiable interference with 
the internal affairs of sovereign and independent states. How- 
ever, the assassination of the Duke of Berry, the French heir 
presumptive (February 13, 1820), was seized by the reaction as 
the legitimate pretext for making intervention a reality. Alex- 
ander offered to crush the rebellion in Spain, provoked by the . 
ferocious oppression of the sinister Ferdinand VII, with a 
Russian army “in the name of Europe" and proposed the re- 
establishment of the Allied Committee of Ministers for the 
supervision of France. But Russia’s shadow over Europe had 
become too deep for the comfort of Metternich and Castle- 
reagh. Conflicting interests were breaking the fragile fabric of 
the Concert of Europe into pieces. 

The next turn was Austria’s, which had a slightly better 
legal case for intervention in Naples where long-suffering Ital- 
ian liberalism had exploded against King Ferdinand. Metter- 
nich claimed the right of intervention ofi the basis of the treaty 
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between Austria and Naples of June 12, 1815, which enjoined 
on the'King not to introduce any constitutional arrangements 
anconsistent with*those in the Austrian territories of the penin- 
sula. Intervention in Italy was the main issue of the Conference 
of Troppau (October 21, 1820) from which Metternich emerged 
as the dominant spirit of what was left of the Concert of 
Europe. The famous Protocol of November 19, 1820, signed by 
Austria,' Russia, and Prussia only, embodied in unequivocal 
terms the right of intervention in the internal affairs of other 
states, justified by European solidarity in the political status 
quo: "States which have undergone a change of government due 
to revolution, the results of which threaten other States, ipso 
facto cease to be members of the European Alliance, and re- 
main excluded from it until their situation gives guarantees 
for legal order and stability. If, owing to such alterations, 
immediate danger threatens other States, the Powers bind 
themselves, by peaceful means, or if need be by arms, to bring 
back tlie guilty State into the bosom of the Great Alliance.” 
To those who are able to divest themselves of the traditional 
value judgments of liberal historiographers, tliis document, 
clearly realizing that the internal form of government of one 
state is bound to affect the security of the other states, has a 
remarkably modern and timely overtone. 

Britain’s attitude toward the Troppau Protocol mani- 
fested even more definitely than before the tendency to con- 
sider intervention in the internal affairs of other nations as 
plainly illegal. Castlereagh, in his instructions to Lord Stewart, 
the Ambassador in Vienna (December 16, 1820), refused to 
stretch England’s treaty obligations beyond their specific objec- 
tive; namely, France. He objected to bolstering unpopular 
rulers by foreign arms; he refused to subscribe to the tenet of 
legitimist solidarity against revolution. "Intervention is destruc- 
tive of all correct notions of internal sovereign authority.” 

The subsequent continuation of the discussion at Laibach 
(January, 1821) failed to alleviate the tension centering on the 
practice of intervention. The coming split of Europe into two 
opposing groups — the* constitutional states, England and 
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France, and the autocracies, Russia, Austria, and I^ussia — 
reveals its contour. The question of intervention in Spain led 
to the final break. The conflicting issues are stated best by quc)& 
ing from Metternich’s circular dispatch of May 12, 1821: 
"Useful and necessary changes in the governments of states 
must emanate from the free will and the enlightened initiative 
of those whom God has made responsible for power. The 
Powers will consider void and contrary to the principle of the 
public law of Europe all pretended reforms brought about by 
revolution or force.” The opposite British viewpoint is re- 
vealed in the circular of January ig, 1821, addressed by Castle- 
reagh to the British missions at foreign courts: 20 “It should be 
clearly understood that no government can be more prepared 
than the British government is, to uphold the right of any state 
or states, to interfere, when their own immediate security or 
essential interests are seriously endangered by the internal trans- 
actions of another state. But as they regard the assumption of 
such right as only to be justified by the strongest necessity, and 
to be limited and regulated thereby, they cannot admit that 
this right should receive a general and indiscriminate applica- 
tion to all revolutionary movements without reference to their 
immediate bearing upon some particular state or states, or to 
be made prospectively the basis of an alliance. They regard its 
exercise as an exception to the general principle . . . but they, 
at the same time, consider that exceptions of this description 
never can, without the utmost danger, be so far reduced to rule 
as to be incorporated into the^jrdinary diplomacy or into the 
institutes of the law of nations.” The basic British doctrine of 
political laissez faire appears here in its definitely delineated 
form. 

At this time, prior to the next Conference of Verona, Karl 
C. A. H. von Kamptz, an otherwise wholly obscure Prussian 
official, published what appears to be the classic apologia of the 
practice of intervention in the internal affairs of other states.*^ 
The book is mentioned here less because of its considerable 
influence on political thinking of the period and the liberal 
indignation it provoked, than for its insight into the correlation 
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of the internal form of government in one state and its reper- 
cussions on others. Intervention for the peace and security of 
"^tRe European community, the author declared, is necessary as 
an international police action against any state whose internal 
conditions endanger the security of other nations. While insist- 
ing on the right of any state to regulate its own affairs as it sees 
fit, he asserted that the liberal revolution spreading to other 
states would tend to overthrow the entire system of the estab- 
lished European order. The climax of the controversy was 
reached at the Conference of Verona, on which the Powers had 
agreed at Laibach. Spain, Naples, Sardinia, Piedmont, Greece, 
Southern Germany, and the Spanish colonies in the New World 
were the fuses of the revolutionary powder keg. The Duke of 
Wellington was the British representative, acting on instruc- 
tions drawn up by Castlereagh, then Lord Londonderry, before 
his suicide (August iz, 1822). They insisted in a language blunt 
even through the veil of diplomatic courtesy on a “rigid absti- 
_ nence from any interference in the internal affairs of that coun- 
try” (meaning Spain). Canning, Castlereagh’s successor in the 
British Foreign Office, in a series of dispatches to Wellington, 
stressed again and again the strictest nonintervention in the 
internal affairs of all countries whose status would be discussed 
at Verona. In the meantime Britain had granted de facto recog- 
nition to the rebellious colonies of Spain in Latin America. 
The Verona meeting (opened on October 20, 1822) turned 
almost exclusively on the Spanish problem. France, anxious to 
prove herself an equal partner in the European Concert, 
pressed for intervention by a French army; Alexander wished 
to use a Russian army, which happened to be strategically 
located in Piedmont, as instrument of "European" interven- 
tion. Wellington, refusing to make Britain a party in any 
punitive expedition against the Spanish people, took no part in 
the ensuing discussion. Russia, Austria, and Prussia ordered 
Spain to modify her constitution; the insurgent government 
flatly refused to permit other powers to meddle in the internal 
affairs of Spain. On April 7, 1823, the French army crossed into 
Spain. The Great Alliafice, alias the Concert of Europe, alias 



THE DOGMA OF INTERNAL SELF-DETERMINATION 27 


the Pentarchy, exploded with a crash resounding over Europe. 
The fuse had been the principle of intervention in the internal 
affairs of other nations, or, as the Atlantic Charter phrases it, 
“the right of all peoples to choose the form of government 
under which they will live.” The first great experiment of the 
union of European powers for the maintenance of peace foun- 
dered, as it was bound to founder, on the rock of internal 
sovereignty which Britain successfully had defended against the 
dictatorships of both Napoleon and the Holy Alliance. Can- 
ning, brusquer than his predecessor though wholly in conform- 
ity with his government and with public opinion, expressed it 
pointedly thus: “So things are getting back to a wholesome 
state again. Every nation for itftlf and God for us all. The 
time for Areopagus, and the like of that, is gone by.” 22 No 
wonder that Metternich fulminated against Canning as "the 
malevolent meteor hurled by an angry Providence against 
Europe.” But for Europe and the world at large Britain, by 
denying the right of intervention in the internal affairs of other 
nations, had established her lasting reputation as the champion 
of liberalism and liberty, of nations and nationalism, of ex- 
ternal and internal self-determination. By no means, however, 
is Britain’s record as the scrupulous respecter of foreign sov- 
ereignties unblemished. If demanded by the lusty game of 
power politics she did not hesitate to interfere with the internal 
situation of other nations.^s 

THE MONROE DOCTRINE 

A reverberating echo of the claims of the monarchies to 
make the world safe for legitimacy came from the New World. 
The message of President Monroe (December 2, 1823) claimed 
America for the Americans. It reads in part: 

The political system of the allied powers is essentially different 
. . . from that of America. This difference proceeds from that which 
exists in their respective governments. . . . We owe it, therefewe, 
to candor ... to declare that we should consider any attempt on 
their part to extend their system to any portion of this hemisphere, 
as dangerous to our peace and safety. Whh the existing colonies or 
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dependencies of any European power, we have not interfered, and 
shall ndt interfere. But with the governments who have declared 
t)ieir independence! and maintained it, and whose independence 
we have, on great consideration, and on just principles, acknowl- 
edged, we could not view any interposition for the purpose of 
oppressing them, or controlling, in any other manner, their destiny, 
by any European power, in any other light than as the manifesta- 
tion of an unfriendly disposition towards the United States. . . . 

. . . Our policy, in regard to Europe . . . nevertheless remains 
the same, which is, not to interfere in the internal concerns of any 
of its powers. . . . But, in regard to these continents, circumstances 
are eminently and conspicuously different. It is impossible that the 
allied powers should extend their political system to any portion 
of either continent, without endangering our peace and happiness; 
nor can anyone believe that o#r Southern Brethren, if left to them- 
selves, would adopt it of their own accord. 

It is a result of the dialectics of history that the Monroe Doc- 
trine, intended at first to stave off impositions by Europe on 
the form of government of the American nations, became sus- 
pect at a later date to the very addresses of this protection, as 
a device for intervention in their internal affairs on the part 
of the United States. But, with slight deviations to be discussed 
later,* indifference to and nonintervention in the internal 
affairs of other nations has become the guiding star of our 
foreign policy. 

THE DOGMA TRIUMPHANT 

The triumph of the combined forces of liberalism and 
nationalism over the territorial and political status quo during 
the nineteenth century was accomplished under the flag of self- 
determination. If there is any single idea to which the victory 
could be ascribed it is the doctrine of nonintervention, con- 
ceived as the duty of other states not to interfere with the self- 
assertive dynamics of internal and external autonomy of 
sovereign peoples. Internally it resulted in making the constitu- 
tional form of government, whether monarchical or republican, 
almost as general in Europe as authoritarian and semifeudal 


* See infra, pp. 49 ff. 
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monarchy had been before. Externally it achieved the estab- 
lislynent of independent nation-states, as the dissolvent of the 
larger dynastic power concerns held togethar by tradition and 
dynastic heritage. But the dogma of nonintervention operated 
from now on in reverse. While the Grand Alliance had invoked 
intervention for the sake of defending reactionary governments 
against rebellious peoples, henceforward the device of noninter- 
vention primarily operated for the benefit of the peoples against 
their governments. The star of the Holy Alliance was visibly 
paling, in spite of its renewal at the conference of Teplitz and 
Miinchengratz of 1833. Russia’s intervention in Hungaiy (1849) 
at the request of Austria, and France’s support of the Pope 
(1848) against Italian liberalism, were exceptions. In the main, 
the principle of nonintervention permitted liberalism and 
nationalism of the awakened middle classes to establish national 
states as well as constitutional government within them.^® 
Slowly though irresistibly the dogma of dynastic legitimacy gave 
way to the postulate of democratic legitimacy. The first frui- 
tions were the emancipation of the Greeks from the control 
of the Sublime Porte (1827), creation of the parliamentary, 
nonlegitimist monarchy in the July revolution in France (1830), 
the birth of the independent Belgian state under a constitu- 
tional monarchy (1831). By the same token were accomplished'* 
the unification of Italy, the rise of independent Balkan states 
from the ruins of the disintegrating Ottoman empire and ulti- 
mately the foundation of new national states carved out of 
Austria-Hungary, Germany, and Russia after the First World 
War. External self-determination as the natural right of a 
nation to organize itself as an independent state in the com- 
munity of nations, and internal self-determination as the right 
of the people to organize the internal affairs of the state as they 
saw fit in the light of its traditions and aspirations, were so 
closely linked that they became indistinguishable, or, to be 
more precise, that internal autonomy was wholly absorbed by 
external independence. 

It is easy to understand that the dogma of internal self- 
determination and its corollary, freej^om from intervention in 
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internal affairs on the part of other states, was raised by liberal- 
ism and^nationalism to the rankx)f a self-evidential truth. Space 
forbids even the most cursory account of the maxim’s penetra- 
tion into the leading treatises on the law of nations, to become 
rapidly an unchallenged and unchallengeable part of it. By the 
middle of the nineteenth century the doctrine became the 
stock in trade of practically all commentators on the law of 
nations, equally accepted in England, France, Germany, and 
the United States.** But in view of the opposite view taken by 
National Socialist theory and practice it is worthy of note that 
no other nation defended the theory of nonintervention in 
internal affairs so insistently as Germany, and that a widely 
read book by Hermann Rodecker von Rotteck was one of 
the early outstanding contributions of that country to the 
subject. 

The democratic-liberal Paulskirche likewise believed 
firmly in it.** Nor is it necessary to explain why Italy and 
Germany as nations which strove for constitutional-democratic 

• government and national unification were even more insistent 
on internal self-determination than the peoples which enjoyed 
both. The doctrine of political laissez faire was the natural 
complement of nationalism. Perhaps the most succinct expres- 

* sion of the dogma of political laissez faire was formulated by 
Aristide Briand in igsi: "Le Bolshevisme c’est I’affaire 
Russe.” ** 

The freedom of internal self-determination, as part and 
parcel of the notion of sovereignty, shared all its attributes of 
illimitability and absoluteness. No nation can be induced from 
without to submit to a government it dislikes; nor can a gov- 
ernment be compelled to grant liberties to its people. In that 
superoptimistic period of history the tacit assumption was that 
liberal constitutionalism in due course would become every- 
where the paramount form of government, and that the ultimate 
beneficiaries of the doctrine of nonintervention would be the 
peoples, asserting their natural rights against oppressive govern- 
ments. Neither the learned doctors of law nor public opinion 
at large in that century, \yhich so strangely believed in progress. 
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would allow that the historical process one day might reverse 
itself, giving the benefits of international noninterventjon again 
to despotic governments that enslaved thfir peoples and in- 
voked the protection of the sacred dogma against interference 
from without. It was left to the lonely prophets of the coming 
doom — men like Burckhardt, Nietzsche, Donoso Cort&, Pareto 
— to visualize the advent of the “terrible simplificators" who, 
using democratic rights to destroy democracy, would claim im- 
munity from intervention as an established rule of interna- 
tional law. 

Moreover, the dogma of nonintervention was closely linked 
to the theory and practice of recognizing revolutionary govern- 
ments, regardless of the methods by which they had seized 
power, or of the aims they professed and practiced. Again the 
tacit assumption was that such indiscriminate recognition of 
any government which de facto maintained order, and promised 
to abide by international obligations of the state it controlled, 
would ultiniately serve democracy and constitutionalism, be- 
cause most revolutions of the period originated in the rebellion 
of suppressed peoples against their authoritarian governments. 
The defenders of the dogma of nonintervention could not fore- 
see that at a not too distant time any government or even mili- 
tary junta which had the airplanes and the tanks could stage >.> 
coup d'etat from above and deprive the people of their birth- 
right of liberty. 

Because this book does not purport to be a legal study, it 
may suffice to place in the notes quotations from authors rep- 
resentative of the five leading legal civilizations — France, Ger- 
many, Switzerland, the United States, and Britain — illustrating 
the unanimous acceptance which the doctrine of noninterven- 
tion in the internal affairs of other nations enjoys.®® For those 
who have not satisfied themselves as to the validity of the dogma 
of nonintervention in the year of grace 1945, the following 
quotations from “The International Law of the Future,” elab- 
orated by more than one hundred and forty leading American 
and Canadian lawyers and experts in the law of nations, issued 
on March 23, 1544, may be convincing: 
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Principle 3: Each State has a legal duty to refrain from inter- 
vention in the internal affairs of any other State. 

* r 

In the comment if is stated: 

Each State is free to determine the nature of its own govern- 
ment, and it is free to develop its own institutions in conformity 
with the genius of its people. The international law of the future 
must safeguard this freedom which every State should enjoy. The 
Atlantic Charter therefore proclaims “the right of all peoples to 
choose the form of government under which they will live.” Yet it is 
a right to be exercised with due regard for the interests of the 
Community of States, and each State has a duty to organize its in- 
stitutions in such a way that it will be in a position to perform its 
obligations under international law. 

While, thus, fulfillment of international obligations apparently 
is the only limitation of internal self-determination. Principle 
2 does not hesitate to place some significant restrictions on the 
absoluteness of the principle: 

Each State has a legal duty to see that conditions prevailing 
within its own territory do not menace international peace and 
order, and to this end it must treat its own population in a way 
which will not violate the dictates of humanity and justice or shock 
the conscience of mankind. 

■This reservation carefully refrains from any restrictions on the 
form of government in any state, however abusively the 
government may treat its population. Its portent will be better 
understood when the subject of "humanitarian intervention” 
has been discussed, which the theory of international law does 
not consider as altogether illegal.* 

NONINTERVENTION IN THE PRACTICE OF INTERNATIONAL 

RELATIONS 

How did the postulate of internal sovereignty of all states, 
large and small, and its corollary, the abstention of other states 
from intervention, fare in the reality of political dynamics? 
During the nineteenth century and down to this very day 
intervention has been practiced so frequently that internal sov- 
• See infra, pp. 35 ft. 
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ereignty must appear an illusion to the naive observer, a mere 
hypocrisy to the cynic. A complete list of intervention.*^ would 
necessarily amount to a full-sized political Jiistory of the pe- 
riod.*2 Practically all recent wars, the two world conflagrations 
of our time not excepted, centered on intervention. Interven- 
tion was directed by powerful states, acting singly or in groups, 
against small states or weak states, which were not in a position 
to defend themselves. Their primary protection was, as a rule, 
the jealousy of the powers. The reasons for intervention were 
as varied as the incentives for power politics, in a lawless world 
dominated by the survival of the fittest. They ranged from stark 
imperialism and undiluted lust for aggrandizement to the more 
refined allegations of redress of specific grievances; from the 
claimed right of self-preservation and the necessity of main- 
taining the balance of power to the enforcement of capitalistic 
investments and the protection of foreign creditors. The fla- 
grant malpractice of intervention for financial reasons gave rise 
to the Drago doctrine, which seeks to exclude it altogether, and 
the Calvo clause, trying to prevent resort by a foreign national 
to international protection of his claim arising from a contract 
without submitting the dispute to the local courts.®* 

Perhaps the most remarkable attempt at intervention with 
the internal affairs of a great power occurred during the Polish* 
insurrection of 1863 against Russia, when England, France, 
and Austria, in a collective note, proposed to Russia certain 
internal reforms which should be examined by a conference of 
the powers signatory to the Final Act of Vienna of 1815. 
Gorchakov’s answer (July 13* 1863) left no doubt as to the 
attitude the government of a great power would take when its 
internal sovereignty was challenged: 

Such a meeting relating to the most intimate details of internal 
administration would constitute a direct interference which a great 
power could not tolerate since it does not correspond to the letter 
and the spirit of the treaties concluded.** 

But it is noteworthy that few if any instances of intervention 
Tvere based on the incompatibility of a specific form of govern- 
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ment or internal order with universal standards of political 
behavior. In practically every single case the motivation wm an 
alleged or real violation of an international obligation by the 
intervened state, or disadvantages incurred by foreigners for 
which they were able to mobilize protection by their home 
state. Outwardly at least, the principle of constitutional auton- 
omy of the individual states was scrupulously safeguarded, 
although in many cases it was utterly impossible to determine 
where infringement of external sovereignty ended and inter- 
ference with internal self-determination began. Whatever may 
have been the reason adduced or acted on, rarely if ever was 
intervention based explicitly on the ground of protecting a 
people against its own oppressive government, except perhaps 
Napoleon Ill’s support of the Italian rhorgimento. No distinc- 
tion was made between a government which violated interna- 
tional law, and its people who might be indifferent or even 
opposed to that violation. The objective of the intervention 
was the state as a whole, not the removal of a specific lawless or 
cruel government. But the dogma of constitutional autonomy 
and internal self-determination did not prevent Napoleon III, 
in his ill-starred Mexican venture (1864-1867), from imposing 
upon a foreign people a form of government, and a govern- 
ment. for which they had no use.*® Thus the exception confirms 
the rule, that, even where the internal conditions of an inter- 
vened state were a contributory cause of intervention, the form 
of government as such was always considered to be beyond the 
pale of international law. 

\ 

NONINTERVENTION AND THE SAN FRANCISCO CHARTER 

As could be expected, the San Francisco Charter of the 
United Nations went on record with an emphatic endorsement 
of the principle of strict nonintervention in the internal affairs 
of sovereign states. Says Article 2 (7): 

Nothing contained in the present charter shall authorize the 
llnited Nations to intervene in matters which are essentially within 
the domestic jurisdiction of any state or shall require the members 
to submit such matters to settlement under the present charter; 
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but this principle shall not prejudice the application of enforcement 
measures under Chapter VII. . 

EXCEPTIONS TO THE DOGMA OF INTERNAL SELF-DETERMINATION 

(i) Humanitarian Intervention 

Solidly entrenched as is the theory of strict noninterference 
with internal self-determination, the doctrine of international 
law almost unanimously agrees that it is subject to an important 
exception. Intervention in the internal affairs of another state 
is permissible for the sake of humanity or for humanitarian 
reasons. More erudite ink has been spilled on this issue than 
on any other subject in the vast field of nonintervention,*® and, 
it may be added, with even fewer tangible results. Stowell, the 
noted American authority, says in his monograph on inter- 
vention: 

Humanitarian intervention may be defined as the reliance upon 
force for the justifiable purpose of protecting the inhabitants of 
another state from treatment which is so arbitrary and persistently 
abusive as to extend the limits of that authority within which the 
sovereign is presumed to act with reason and justice.*'^ 

Intervention, or rather the milder form of intercession, is con- 
sidered legitimate if the state or the government deals with 
its subjects in such an inhuman and cruel manner as to arouse 
the indignation of world conscience and the presumed moral 
solidarity of civilized mankind. The concept has the distinct 
flavor of the nineteenth centu^, which claimed to be the cen- 
tury of tolerance and progress. Humanitarian intervention was 
advocated in cases where a government abused its subjects for re- 
ligious or racial reasons, or for the prevention of slavery or sim- 
ilar humanitarian motives. Consequently, intercession took 
place primarily against the Turks on account of their treatment 
of religious minorities (Christians, particularly Armenians), 
against the Sultan of Morocco, and against Tsarist Russia be- 
cause of the treatment of Jews, whereby it should be remem- 
bered that Russia acted throughout the centuries as the power 
protecting the Christians under Ottoman rule. Intervention for 
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humanitarian reasons did not proceed beyond the stage of more 
or less* discreet diplomatic representations.*® Moreover, ifi no 
case did such humanitarian intercession touch on the cause of 
abuse — namely, the absence of individual protection under a 
specific form of government; nor did it question the right of a 
sovereign state to deal with its subjects as it saw fit. In other 
words, not even the most revolting violation of the common laws 
of decency and humanity, committed by a government against 
its own subjects, was a sufficient ground for other states to criti- 
cize officially the political organization which made such out- 
rages possible. Humanitarian intervention, at best, was aimed at 
symptoms and not at the cause — that is, the despotic or authori- 
tarian form of government which legalized whatever abuses a 
government perpetrated against its own citizens. Even for hu- 
manitarian intervention, the dogma of internal self-determina- 
tjon was taboo. Thus the governments of the great powers after 
1917, refusing to remonstrate when Lenin and Trotsky liqui- 
dated the bourgeoisie and the counterrevolutionary forces, hid 
behind the allegation that such an action would be construed 
as intervention in the internal political system of Russia which 
recognized tenor as a legitimate method of government.®* That 
the Allied intervention after 1919 in European Russia and 
Siberia, in support of the counterrevolution of Yudenitch, 
Denikin, Wrangel, Kolchak, was motivated by the desire to 
protect the violated rights of humanity, or to restore the legiti- 
mate rule of the Tsar, not even the most ardent advocates of 
humanitarian intervention wquld dare to suggest. To the 
expert in the devious ways of international law it was no sur- 
prise that the democratic-constitutional states, so long as they 
were at peace, never had the courage to protest officially against 
the Nazi persecution of Jews,^° Marxists, liberals, pacifists, and 
other nonconformists, against the “isole" of fascism, against 
Franco and his reign of terror after the conquest of Spain, 
against the anti-Semitic legislation of the satellite states of the 
Axis. The more “civilized” the world has become, the more 
unfeeling it has become toward the postulates of humanity. 
Humanitarian intervention as a method of international poli- 
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tics has completely evaporated. Defense of it is merely a harm- 
less pastime of textbook writers. The most that can be said in 
apology for the callous submission of the*world to the shib- 
boleth of internal self-determination is that its demolition 
would have required a supernational organization or a collec- 
tive action of the great powers which, with the intricate inter- 
play of power politics and appeasement, was beyond the range 
of the possible. 

However, at this juncture it should be noted that the 
League of Nations made an attempt to overcome the obstacle 
of unlimited internal sovereignty by devising machinery for 
the protection of minorities, perhaps less for the sake of human 
solidarity than in order to remove some of the most obvious 
causes of hiternational friction.* Slowly since the First World 
War, the realization that internal conditions — political, social, 
economic — in a particular state are bound to affect the other 
states in the “community of nations,” has gained weight,*^ 

( 2 ) Constitutional Autonomy and International Law 

Likewise the theory of international law concedes interven- 
tion in the internal affairs of other states when based on treaty 
obligations. Obviously this exception to, or deviation from, ^ 
the dogma of noninterference with internal sovereignty moves 
on a level different from that of so-called humanitarian inter- 
cession. If a country agrees, by international convention, to 
adopt a definite form of government, or to undertake certain 
internal arrangements of a political nature, establishment and 
maintenance of such institutions becomes a legitimate object 
of international concern for the treaty partners. Intervention 
on such grounds is not considered by the theory of interna- 
tional law as being in conflict with the principle of internal 
self-determination. 

Cases of such restrictions through international convention, 
tvhile by no means frequent, are frequent enough to serve 
as important precedents — to which the law of nations is so 
assiduously addicted — for political reconstruction after this 
• See infra, p. 53. 
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war.*® If the internal constitutional and political order of a 
state is, thus, raised to the rank of a legitimate objective, < of 
international actioh under the law of nations, it constitutes 
a first attempt at breaking down the dominance of the dogma 
of constitutional autonomy of the independent states.** The 
importance of these precedents for political reconstruction after 
this war cannot easily be overrated. 

(a) FORM OF GOVERNMENT. During the nineteenth century 
a limited number of newly created states accepted the monarch- 
ical form of government, by international treaty with the 
powers which had assisted as midwives in their political birth. 
At that time the strength of the dynastic idea recommended 
constitutional monarchy as the proper institutional frame for 
a new state.*® Thus, after the liberation from Turkey, the 
government of the new independent state of Greece was to be 
monarchical, based on the hereditary right of a dynasty to be 
chosen and guaianteed by England, France, and Russia.*® The 
condition was reenacted between the three courts and Den- 
mark in 1863 when a change of the dynasty occurred.*'^ The 
guarantee was used by England and France in 1916-1917 for 
^ removing by intervention the Germanophile King Constan- 
tine, brother-in-law of Emperor William II, and to install in 
his place his second son Alexander. None of the powers, how- 
ever, felt constrained to intervene in Greece in any of the 
subsequent changes of regime.* Likewise the Treaty of Berlin 
of July 13, 1878*® (Articles 1-4), creating Bulgaria as an in- 
dependent state though still under the nominal suzerainty of 
the Sublime Porte, obligated the principality to adopt a “Chris- 
tian and monarchical form of government”; the selection of 
the ruler was subject to the assent of the Porte and of the 
powers. Other illustrations are Belgium (1831), Rumania 
(1866), Mexico (1864), Albania (1913); in most cases the 
country shared more or less perfunctorily in the selection of 
its ruling house. The undignified haggling, during the First 
World War. among the German dynasties over phantom crowns 
•Sec infra, pp. 145 ff., si 8 II. 
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in Eastern Europe (Balticum, Poland, Ukraine) may still be 
reijiembered. 

• 

(b) OTHER RESTRICTIONS ON INTERNAL SOVEREIGNTY. To the 
same category of isolated cases in which specific internal con- 
ditions were determined by convention belongs the Treaty 
of November 20 , 1815, between Fiance and the Powers ex- 
cluding the dynasty of Napoleon permanently from the French 
throne. However, by 1852 the dogma of nonintervention had so 
firmly entrenched itself that the powers did not remonstrate 
against Napoleon Ill’s ascent to the throne, which seemed to 
conform to the democratic standards of the time in spite of 
objections of shrewd observers like Walter Bagehot. Similar 
dynastic limitations were self-imposed without outside pressure 
in the case of the Third Republic,*® or enforced by threat of 
foreign intervention, as in the case of Hungary in 1920 when 
the right of the Habsburg family to the throne was declared 
extinct by act of the Hungarian parliament.®® 

Our own experience in the Caribbean area offers some per- 
tinent illustrations. Restrictions on internal self-determination 
were imposed on Cuba, Panama, and Haiti, and formally cov- 
ered by treaty so that the resultant right of intervention in 
their internal affairs placed them under political tutelage with- 
out lowering them to the status of protectorates.®^ Such polit- 
ical controls may be explained, though not altogether excused, 
by our lack of experience in the subtle techniques of imperial- 
ism. From a legal viewpoint they may seem to be justified by 
the interpretation attached at that time to the Monroe Doc- 
trine. But subsequent intervention in the internal affairs of 
various Caribbean states (Nicaragua 1926-1930, Haiti 1929—30, 
Dominican Republic 1916-1924) encountered so much resent- 
ment among our Latin-American neighbors — who justly com- 
plained about dollar diplomacy and the use of our Marines for 
the protection and collection of capitalistic investments — that 
a complete change of policy took place, beginning with 
Hoover’s appointment of Dwight Morrow as ambassador to 
Mexico. The new approach, known ynder the present admin- 
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istration as the good-neighbor policy, renounced officially any 
kind of intervention in the internal affairs of Latin American 
states under whatever pretext. Our relations with all the coun- 
tries to the south are now once more governed by the orthodox 
doctrine of nonintervention in their internal and external 
affairs. Unequivocal declarations giving full effect to this prin- 
ciple were mutually stipulated in the recent declarations of 
Montevideo (1933), Buenos Aires (1936), Lima (1938), Rio de 
Janeiro (1942), and Mexico City (1945).“* 

(3) Intervention by Nonrecognition 

A more subtle and not uncommon device for exerting in- 
fluence on the internal affairs of other states is applied by 
withholding recognition of a new state or of the new govern- 
ment of an existing state.'’'^ Recognition is left to the discretion 
of the individual state even if it is conceded that, in the long 
run, any de facto government if it maintains itself in power, 
achieves recognition de jure. When a new state is recognized, 
fulfillment of certain conditions of the internal arrangement 
may well be imposed, as in the cases of Serbia, Bulgaria, Mon- 
tenegro, and Rumania, created by the Treaty of Berlin (1878) 
which were enjoined not to discriminate against religious 
minorities.®^ Numerous similar obligations implying deep in- 
roads into internal autonomy were imposed on the nations 
defeated in the First World War by the suburban treaties of 
Paris in 1919. Of relevance to this discussion is primarily the 
case that a government accedes^ to power by nonconstitutional 
methods which may. or may not, be violent or tantamount to a 
coup d’etat. The issue, fiequent in the political dynamics of 
a restless period, reveals a wide cleavage between the doctrinal 
assumption of internal self-determination and the actual state 
practice. The theory frowns upon the refusal by a state to rec- 
ognize a government for reasons of its own, as violation of the 
principle of internal autonomy.®® However, while the nine- 
teenth century at least had the courage openly and consistently 
to express its belief in the paramount validity of a specific form 
of government — the Ho\v Alliance endorsing authoritarian and 
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legitimist monarchy, liberalism striving for a constitutional 
moi^rchy — a corresponding belief in our time in the need for 
the democratic-constitutional state or for political democracy 
is conspicuous by its absence. The theory, again with near- 
unanimity, condemns nonrecognition of a new government as 
a device for compelling a people to support an existing legiti- 
mate government or to submit to a revolutionary government.®" 
Recognition, it is held, should be indifferent to, and inde- 
pendent from, considerations of the internal organization a 
nation may deem fit to adopt for itself. The dogma of internal 
self-determination demands that any government, whatever 
its political complexion or the manner in which it seized con- 
trol, has a claim to recognition if it is able to maintain itself 
and willing - to abide by the international obligations of its 
state. Contrariwise, in the international practice of previous 
times the internal form of government was the real motive for 
granting or withholding recognition although basic disagree- 
ment with the internal political order of another state was 
rarely if ever the officially admitted cause. While monarchical 
France in 1778 recognized the revolutionary American states, 
which were republican, England in 1792 refused to recognize 
the revolutionary government of the Convention, because she 
was opposed to France’s internal political organization. Eng- 
land denied recognition (1903—1906) to the Karageorgevich 
dynasty as rulers of Serbia after the massacre of the rivaling 
royal family. In our time Soviet Russia was not recognized de 
jure by England until Februatjy 1, 1924, or by this country 
until November, 1933. Even today some states refuse to rec- 
ognize Soviet Russia or to entertain diplomatic relations with 
her: allegedly, because of repudiation of international obliga- 
tions or Soviet subversive propaganda abroad; actually, because 
they disagree with the political and social implications of the 
Soviet system. The long-suffering Soviets were biding their 
time. By now they are powerful enough to turn the tables on 
those states which are using nonrecognition as a legitimate 
method of condemning the Russian system of government and 
society. In November. 1944, the Kremliu rejected, with a blunt- 
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ness rare in diplomatic history, the plea of the Swiss govern- 
ment to renew the diplomatic relations which had been bfoken 
for more than a 'quarter of a century. At the same time Russia 
refused to sit at the same table in the Civil Aviation Conference 
at Chicago with the representatives of Switzerland, Spain, and 
Portugal, or in the International Economic Conference with 
a Brazilian delegate — all these governments at that time vio- 
lently anticommunist in their internal politics. Nonrecognition, 
thus, cuts both ways and, if used by a powerful state, may well 
become a means in reverse of intervention with the domestic 
affairs of other states. 

The United States, with the single deviation under Wilson’s 
presidency to be discussed presently, persistently adhered to 
the policy inaugurated by Jefferson of recognizing every gov- 
ernment irrespective of the legitimacy of its origin. The so- 
called Stimson Doctrine does not refer to the internal form 
of government, because it denies recognition only of territorial 
changes brought about by force and in violation of interna- 
tional law. It leaves wholly untouched the problem of revolu- 
tionary changes occurring within a state thiough force and 
violence or otherwise unconstitutional means. However, a sig- 
nificant departure from ilic policy of indiscriminate recognition 
is found in the so-called Wilson Doctrine.®® In his inaugural 
address of 1913 Wilson declared that the United States would 
not suppoi t any Latin-American government that came to power 
by revolutionary means, thus endorsing the doctrine announced 
in 1907 by the Ecuadorian diplomat and jurist Tobar.®« In 
conformity with his concepts of constitutional legitimacy, Wil- 
son refused to recognize Huerta’s dictatorship in Mexico in 
1913.®® A similar case occurred in 1917 in Costa Rica.®i The 
accent on constitutional legitimacy underlying the doctrine is 
another significant proof of Wilson’s vision and discernment 
even though in practice the policy was short-lived and in- 
effective. 

The awareness that not only the internal form of govern- 
ment is relevant internationally but, in addition, homogeneity 
of internal political syptems is conducive to international peace 
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and understanding — a. novel idea though postulated with ut- 
mosl clarity by Kant * — blossomed forth in the Treaty ot 
Washington of Februaiy 7, 1923, concluded* between the five 
Central American republics.*^ It stipulated, in conformity with 
a previous treaty between the same partners of December 20, 
1907,®^ that revolutionary governments would not be recog- 
nized by the treaty signatories (Article 1).®* In addition the 
treaty enjoined on the partners that their internal ' constitu- 
tions should see to it that dictatorial coups were made impos- 
sible or at least more difficult. Reelection of a president in 
power (the customary Latin-American method of establishing 
a dictatorship) should be prohibited by appropriate provisions 
inserted into the constitutions (Article 5). No revolutionary 
government' would be recognized until the parliament, on the 
basis of a free election, had had an opportunity to reorganize 
the country in line with constitutional procedures. Even so, 
no person was to be recognized as chiel ol state, president or 
vice president who was a leader of the revolution or was allied 
with it, or was a close relative of such a leader, or had occu- 
pied a higher civilian or military office at the time ol the coup 
or of the election or within six months before either event 
(Article 2). In most Latin-American constitutions the principle 
of nonreelection is stipulated;®® but few hold it sacred, the 
customary device for perpetuating a president beyond his legal 
term being an amendment to the constitution passed by a cor- 
rupted Congress, or an open violation of the constitution as 
in Brazil under Vargas.®® It should be noted, however, that a 
democratic-constitutional form of government as mandatory 
requisite of recognition is utterly impossible in a region po- 
litically so volcanic as Central America, where a coup by a 
revolutionary junta is the time-honored substitute for an other- 
wise fraudulent election, without an assumption by the United 
States of the arduous task of permanently policing elections.®"^ 
Costa Rica in 1932 and Guatemala in 1933 denounced the 
treaty. Under the Good Neighbor policy the Wilson Doctrine 
would be considered as being at variance with the solemn dec- 
• See supra, pp. 17 ff. • 
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larations of nonintervention in the internal and external affairs 
governing the relations within the Western hemisphere i^der 
recent agreements.* 

However, the inescapable nexus between the internal form 
of government and recognition, which Woodrow Wilson had 
so clearly visualized, once more became evident when, on De- 
cember 20, 1943, the government of Bolivia was seized, through 
a coup d’etat, by a revolutionary junta which gave strong indi- 
cations of Axis leanings and the support of pro-Axis forces 
inside and outside the country. All American republics except 
Argentina and Paraguay — the latter in recent years almost a 
satellite of the former — withheld recognition after consulta- 
tion. The action which led to this solidary attitude toward a 
government installed by force is noteworthy because of the 
procedure behind it. The measure was initiated by the Emer- 
gency Advisory Committee for Political Defense in Montevideo, 
which the Third Meeting of the Foreign Ministers of the 
American republics had established at the Rio de Janeiro 
Conference of 1942 as the general staff of the Pan American 
community of states to combat political warfare of the Axis in 
this hemisphere.j- The Committee issued, on December 24, 
1943, its Resolution XXII to the effect that, while the present 
emergency lasted, the American governments should consult 
among themselves whenever a government came to power by 
force in an American state, in order to determine, in the light 
of that government’s compliance with the Pan American under- 
takings for the defense of the (;ontinent, whether it should be 
granted recognition.** Resolution XXIII of the Committee, 
issued on January 5, 1944,"^* applied this general policy of non- 
recognition to the special case of Bolivia. After consultation 
the American states, acting individually, denied recognition. 
Subsequently, in June, 1944, the ban on Bolivia was lifted, 
perhaps prematurely, after the revolutionary government had 
offered what at that time appeared to be proof of its anti- 

*See supra, p. 40. 

_ t*'®*’ further details on the activities of the Montevideo Committee, see 
infra, pp. 81 if. «. 



THE DOGMA OF INTERNAL SELF-DETERMINATION 45 

Axis attitude, by purging itself from some of its pro-totali- 
tariihi elements, cutting affiliations with pro-Axis groups and 
enacting additional measures required by* the Committee’s 
resolutions for the defense of the continent against political 
machinations of the Axis. 

The departure from the traditional policy of indiscriminate 
recognition of revolutionary governments, regardless of origin 
and political complexion, is momentous enough to' give the 
Montevideo Committee a prominent place in the development 
of international law. It implies nothing less than that the 
existence of a totalitarian regime in any American state is a 
matter of deep concern to all American states, since it would 
affect the security of all states in the western hemisphere. The 
importance of the new policy is not minimized by its explicit 
limitation to the duration of the present world conflict. But 
the Bolivian case was only a prelude, more important in prin- 
ciple than in substance. The real test came in March, 1944, 
when Resolution XXII was used to strike squarely at the revo- 
lutionary and unconstitutional government of President Edel- 
miro Farrell of Argentina. Again the vast majority of the 
American states (only Paraguay, Bolivia, and Chile excluded 
themselves), after consultation, concluded that the government 
of Argentina did not deserve recognition. While officially the 
measure was justified by the Argentine government’s disloy- 
alty to the principles of Pan American defense and noncom- 
pliance with obligations undertaken by all American republics 
in the Rio de Janeiro Conference, there can be little doubt 
that the intrinsic reason for nonrecognition was the fascist 
character of the regime. In the United States, and in some other 
American republics, public opinion was for once properly 
alerted, and was utterly disinclined to tolerate the entrance of 
fascism into the back yard of the continent, by invitation of 
the colonels’ clique, while it was bending all strength to crush 
the totalitarian system abroad. 

In its official declarations the committee took great pains — 
as was only to be expected in view of its composition and its 
at times politically rather precariouv position — to emphasize 
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that neither the procedure applied nor the policy adopted con- 
stituted a deviation from the principles of international^ law. 
Authentically interpreting its action in the second annual re- 
port, the committee declared:’^ 

Iherefore it is evident that the application of the procedure 
[consultation prior to recognizing a revolutionary government] does 
not affect the principle of nonintervention in the internal affairs of 
a sovereign state. The consultations do not refer to considerations 
concerning the internal politics or the constitutional order of a 
definite state, nor do they conceal the intention to abridge in any 
way the right of the people to choose their government by means 
which they determine themselves. 

Yet the committee realized — herein lies the importance of the 
issue — that the foreign policy of a state is predicated on its 
form of government, that they are merely the two sides of one 
and the same coin, intrinsically interdependent and condition- 
ing each other. On the other hand, the Latin-American gov- 
ernments were deeply conscious — and understandably suspicious 
— that the policy of collective nonrerognition may be turned, 
after the present emergency has passed, into the weapon of 
collective intervention with the internal form of government. 
The governments of Mexico, Paraguay, the Dominican Repub- 
lic, and Uruguay accepted Resolution XXII with corresponding 
reservations concerning the maintenance of internal sover- 
eignty.'^* Characteristic is the answer of the Uruguayan Min- 
ister of Foreign Affairs, which reads in parts: 

However, in spite of the adhesion expressed, the Government 
of the Republic wishes to make it perfectly clear that it would not 
for a moment admit that the thesis contained in the Recommenda- 
tion acquires the character of an American doctrine of the law of 
nations. Both as a doctrine and as a proposition with aspirations to 
more permanence than the most strict limitation the text of said 
Recommendation has assigned to it, it would be susceptible to all 
the criticism which, at their time, have aroused the legitimist-mo- 
narchical interventionism of the Holy Alliance and the democratic- 
legitimist interventionism of the Tobar Doctrine, both expurgated 
from the continental law by the Argentine Antiwar Pact, the 
Convention on Fundamental Rights and Duties of States,, and the 
Protocol of Buenos Aires of 1936., 
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In general there can be little doubt that nonrecognition 
of a Tlictatorial government is an effective weapon only if ac- 
companied and fortified by sanctions, moral, economic, and 
other. At first it appeared that the clique of the colonels in 
Buenos Aires could well afford to ignore the pinpricks of 
diplomacy as long as it had the power to stabilize itself against 
adverse public opinion at home. It should be borne in mind 
that, in the light of human experience, a people which is 
prosperous — Argentina is the foremost war profiteer among the 
neutral nations in this world conflagration — does not much 
care about the form of government or the nature of the regime 
it lives under. In addition, the fear of the “Colossus- of the 
North” and. of intervention on its part has assumed in Argen- 
tina, forever claiming its leadership of Latin America, the pro- 
portions of a national obsession — an obsession stiengthened by 
Sumner Welles’s unfortunate attacks on President Roosevelt’s 
policy toward Argentina. However, in our time world opinion 
is a factor which no nation — not even one which is so roundly 
self-sufficient as Argentina — may lightly ignore. The group of 
rank political amateurs and adventurers who, at a time when 
the United Nations were about to eradicate European fascism, 
succeeded in subjecting a proud and piofoundly democratic 
people to an ignominious regime, felt ill at ease under the 
nonrecognition which, if continued into the postwar period, 
might bar Argentina from her legitimate place in the economic 
reconstruction of the world. Therefore, in November, 1944, 
the Farrell government made a deliberate move to extricate 
itself from Pan American excommunication by requesting, 
through the Pan American Union, a new consultative meeting 
of the foreign ministers of the American republics, in order 
to free itself from the suspicion of connivance with the Axis 
and, thus, to gain recognition. What is important for the pur- 
poses of our discussion is the naive demand of the Argentine 
rulers that the internal aspects of the regime must be excluded 
from discussion at the forthcoming meeting — as if it were 
possible, in our time, to separate the issues of foreign policy 
of any country from its form of govemment. 
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The ultimate solution of the Argentine question resulted 
in an anticlimax. Resolution LIX of the Final Act (Maiidi 8, 
1945) of the Inter- American Conference on Problems of War 
and Peace, held at Mexico City, opened a convenient door 
through which Argentina, represented by a government with- 
out popular mandate and unpopular, could slip into the camp 
of the United Nations. It permitted Argentina to adhere for- 
mally to the Act of Chapul tepee and the other resolutions of 
the Conference. The "implementation of a policy of cooper- 
ative action with the American Nations,” as “hoped for” by 
the Conference (Resolution LIX, No. 5), consisted merely in 
the declaration of war against Germany and Japan (March 30, 
1945) and the adoption, to date mostly limited to paper, of 
some other measures required by common continental defense, 
while no further questions were asked as to the loudly an- 
nounced democratization of the internal regime and the ad- 
herence to the principles of the rule of law and human decency. 
Recognition was granted early in April by governments of the 
United States and the other Latin American countries, giving 
thereby the green light for the perpetuation of a pungently 
fascist regime in the Western hemisphere. 

This opportunistic relapse on the eve of the San Francisco 
Conference into the traditional indifference toward the form 
of government of other nations — even though inconsistent as 
a policy with the ideals and tenets for which the Second World 
War has been fought — is deeply regretted by many who feel 
that a great opportunity for promoting international security 
has been missed. In their judgment continued collective pres- 
sure of world opinion, symbolized by nonrecognition, would 
sooner or later have induced the militarists in Buenos Aires 
to yield to democratic legitimacy. But the Argentine incident 
has at least served a useful purpose. It focused public attention 
on the fact — ^which by now has become inescapable — that the 
internal organization of a state determines its attitude toward 
other states and its standing in international relations. The 
form of government of any and every state has become the 
concern of any and all states in the international community. 



CHAPTER III 


Internal Form of Government and 
the League of Nations 


ADMISSION TO MEMBERSHIP AND FORM OF GOVERNMENT 

The framers of the League of Nations were so engrossed 
in the idea of external self-determination under which every 
nation had the right to become an independent state, that they 
fatefully overlooked the crucial causality which exists between 
the internal freedom of a people and the ideal of a peaceful 
brotherhood of sovereign nations. The triumph of the nation- 
state so overshadowed all the otlier issues that revision and 
reappraisal of the dogma of political laissez faire never were 
placed on the agenda. In retrospect one may well wonder at 
such unrealistic blindness; but one must remember that Wil- 
son’s political esoterics, unmitigated by the skepticism of the 
historian, at no time conceived any other possibility than that 
a people freed from autocratic rule and from foreign control 
would, by a sort of primitive automatism, embrace constitu- 
tionalism and would never, never depart therefrom. External 
self-determination was the leitmotiv of the Fourteen Points and 
other proclamations ex cathedra.^ Internal self-determination 
is only occasionally, and vaguely, alluded to.^ "Freedom exists 
only where the people take care of their government,” he had 
proclaimed as early as igiz. To Paris in igig and later to 
Geneva, the truth was self-evident that a people liberated from 
foreign domination must turn to political democracy. Wilson’s 
belief in the innate urge of a liberated people to choose de- 
mocracy and no other form of government seemed fully justi- 
fied by the actual experience after igi8. All victorious nations 

See pp. 417-484 for footnotes to this chaptA. 
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were political democracies or at least constitutional states; 
and the liberated nations threw themselves almost franticHly 
into democratic constitutions — Germany, alter the Kaiser hi’d 
been lemoved,® no less than the newly emerging states. At 
long last the springtime ot political democracy seemed to have 
come, and nobody believed that it was an all-too-brief Indian 
summer. Russia, since 1917 a barbarian dictatorship, was re- 
gretfully disregarded. 

In conformity with the traditional dogma of political lais- 
sez faire the Covenant of the League minimized the issue of 
internal sell-determination to the point of a mere formality 
in the process of admission to membership. Article 1 granted 
membership to “any fully sell-governing State, Dominion or 
Colony” — not belonging to the group ol original members of 
the League — provided that the applying state gave guarantees; 
of its intention to abide fry irrternation.il obligations and ac- 
cepted conditions prescribed by the League concerning its 
military forces and armaments. But the clause “fully self-gov- 
erning” referred only to the control by a government of the 
internal affairs and the foreign relations of its state, and in no 
wise to what in common parlance would be called “self-rule” — 
implying an internally free (democratic-constitutional) form 
of government.'* The French text, “qui se gouverne librement,” 
is somewhat more specific. In the original French proposal the 
requirement of a "constitutional,” instead of a merely “consti- 
tuted,” government w'as much more definitely stated than the 
finally accepted eqirivocal formula.® Whatever may have been 
the originally underlying intention, the fact remains that the 
test of being a “fully self-governing” state was applied, in 
I.eague practice, only to a country’s international independ- 
ence: toward its form of government the League was utterly 
indifferent. Siam, one of the original members of the League, 
was at that time an oriental monarchy of the most absolute 
type imaginable, not tainted by any constitutional limitations. 
In admitting new members only the formal requirements of 
the Covenant were insisted upon.® At no time did the absence 
of constitutional government prove an obstacle to admission — 
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not even in the case of Ethiopia which, at best an absolute 
md^archy, was actually a medieval robber state nor, in the 
case of admitted members, did a change from a constitutional 
to a nonconstitutional form of government lead to remonstra- 
tions by the League, let alone to exclusion. Once a country 
was admitted, no questions were asked, because this would 
have been inconsistent with the basic assumptions of the League 
organization; namely, equality and independence of. the mem- 
bers, In addition to the original members, twenty states were 
subsequently admitted. None of seven additional territorial 
entities that sought admission and were rejected failed for 
reasons of internal political organization. An exception was 
Turkey, which was requested to provide for a proper election 
law; but it may be disregarded here because the Turks clev- 
erly side-stepped the issue. Hungary was admitted in 1922 
only after outlawing, by legislation, ihe restoration of the 
Habsburg dynasty to the vacant Hungarian throne. Although 
the formal basis of this condition was the duty of the applying 
state to fulfill its international obligations, the requirement 
amounted substantially to an intervention in iniernal consti- 
tutional autonomy.® Likewise Article 10 of the Covenant, the 
“cornerstone” of the Geneva system in Wilson’s opinion, when 
establishing the mutual guarantee by the League members 
of their “territorial integiity and existing political independ- 
ence” against aggression, applied only to the external situation 
of the member states and was not intended to guarantee, stabi- 
lize, or freeze their internal condition.® Reference should be 
made in this connection also to another limitation upon the 
jurisdiction of the League: Under Article 15, Section 8, of the 
Covenant, “a dispute arising out of a matter which by inter- 
national law is wholly within the domestic jurisdiction of that 
party” is excluded from compulsory arbitration and judiciali- 
zation before the Permanent Court of International Justice. 
So the Covenant exempted from international action all con- 
troversies bearing on the internal affairs of any member, even 
if other countries were affected — ^as in matters of immigration, 
nationality, customs, and tariff,'® Tj;iis vital restriction of in- 
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ternational jurisdiction was dictated by the respect the Cove- 
nant paid to internal self-determination. 

At the beginning of the Geneva system, virtually all 
original and all admitted members of the League were consti- 
tutional states if not political democracies; but in 1934, when 
Russia became a member, the situation had changed almost 
beyond recognition. The League now contained outright dic- 
tatorships. (Italy, Turkey, Yugoslavia, Russia) and authoritar- 
ian states (the three Baltic states, Hungary, Austria, Poland, 
and Bulgaria), not to mention the numerous dictatoi ships in 
Latin America, in which democratic-representative institutions 
either were wholly absent or were substantially perverted. The 
League was headed for the world catastrophe under the flag 
of the dogma of political laissez foiie. It must be conceded to 
Hitler that he at least was sincere when he took Germany out 
of the League by a plebiscite in November, 1933, fully real- 
izing that his dictatorship with its implied aims of conquest 
did not fit into the League frame. But the League itself had 
no legal right and no intention to exclude Germany or any 
other state because of its form of government. And where could 
the line have been drawn if a state, in spite of ample evidence 
to the contrary, claimed to be a democrat y? Who was to bell the 
cat? How could the I.eague, aspiring at universality, stoop so 
low as to squabble about technicalities of internal organiza- 
tion? If League membership had been confined to constitu- 
tional states, Geneva would have been an institution frequented 
by a very restricted clientele indeed. 

DEVIATIONS FROM INTERNAL SELF-DETERMINATION UNDER THE 

LEAGUE OF NATIONS 

In the atmosphere of public disparagement and scorn to 
which the Cieneva system is currently exposed, it requires a 
considerable intellectual effort to realize that the League of 
Nations, despite its fascination by the traditional dogma of 
unimpaired internal self-determination, deviated from the ri- 
gidity of the maxim in a number of cases whose didactic and 
precedential values for ilje future can hardly be overestimated. 
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P£A(|p TREATIES 

In the first place, various and incisive limits on internal 
self-determination were imposed upon the nations defeated in 
1918 by the Versailles and suburban peace treaties.^^ It is the 
way of peace treaties to subject the vanquished who lose a war 
to territorial losses and to economic and moral disadvantages. 
From the viewpoint of the defeated, a peace treaty is necessarily 
always a Diktat. The singular feature of the case after 1919 
was that the German genius for self-commiseration infected 
public opinion in the victorious states to such an extent that 
it helped the nonfulfillment policy of the Weimar republic to 
whittle away the treaties piecemeal by negotiations and con- 
cessions until Hitler swept away the remainder by force. Re- 
strictions of the peace treaties on internal sovereignty per- 
tained to the military establishment, to matters of economic, 
financial, and foreign policy. They were duly accepted by 
Germany as binding provisions of her internal constitutional 
law. The Weimar constitution itself explicitly stipulated that 
“the provisions of the Treaty of Peace signed at Versailles on 
June 28, 1919, are unaffected by the constitution” (Article 178, 
section 2, sentence 2).^=* However, Versailles limited the con- 
stitutional autonomy of Germany and Austria only by prohib- 
iting the political incorporation of Austria into Germany 
(Anschluss ) and this was a curb more on external than on 
internal self-determination, particularly from the Austrian 
standpoint. Otherwise Versail^s applied to the defeated the 
policy of “Live and let live.” Internally they could do as they 
pleased. If the Germans had so desired they could have re- 
tained the monarchy. Nor did Versailles offer any device for 
preventing the rise of virulent and aggressive nationalism. The 
Hitler movement was considered as a purely German affair 
although it rode into power on the promise to free Germany 
from the "shackles of Versailles.” From its inception the Hitler 
regime constituted by its internal organization a menace to 
world peace which even the most infatuated among Germany’s 
admirers should have recognized. 
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MINORITY PROTECTION UNDER THE LEAGUE 

In the second place — and therein lies a momentous inno- 
vation — the fathers of the League realized that specific political 
conditions within a particular state or several states are bound 
to affect other states and, therefore, become the legitimate con- 
cern of the community of nations. On this ground the League 
assumed the right to organize under its auspices the protec- 
tion of ethnical minorities. The intermixture of different na- 
tionalities in various states in Central and Eastern Europe had 
become so explosive, particularly since territorial changes had 
taken place in conflict with the principle of external self-de- 
termination, that the League did not allow the dogma of inter- 
nal autonomy to stand in the way of a preventive regulation 
by which potential conflicts between ethnical consciousness 
and national jurisdictions could be avoided and internation- 
ally adjusted. Systematically and ideologically these minority 
regulations belong to the domain of humanitarian interven- 
tion. “States have in their own interests become their brothers’ 
keepers. If physical and moral disease is rampant across the 
frontier, it is almost impossible to prevent it from infecting 
one’s own country." Beyond this the minority protection may 
well be considered as the rudimentary beginnings of a more 
ambitious scheme to protect everywhere, at home and abroad, 
the rights of mankind. The portent for the future of this new 
approach is not minimized by the realization that mutual 
guarantees for the treatment of minorities were based on em- 
inently practical grounds, not least among them the fear of 
reprisals. 

Of the vast complex of the minority protection system of 
the League, only such points are of relevance here as pertain 
to the restriction of internal sovereignty for the sake of peace 
and international order.^® Obligations concerning ethnical 
minorities were assumed in 1919 and later in different ways: 
through the peace treaties themselves (by Austria, Bulgaria, 
Hungary, and Turkey) by treaties between the Allied and 
associated Powers and certain. states beloi^ng to the camp nf 
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th& victorious nations (Poland, Czechoslovakia, the Serb-Croat- 
Slovene State, Rumania, Greece) in igig and igao; through 
unilateral declarations by states as a prerequisite to their en- 
trance into the League (Albania, Estonia, Finland, Lithuania, 
Latvia, Irak) which were considered as of equal value with 
formal treaties. Similar treaties were concluded also with Dan- 
zig and Memel. Germany alone was not requested to accept 
such restrictions on her internal autonomy; however, a cor- 
responding provision concerning the protection of “parts of 
the population not speaking the German language” was inserted 
into the Weimar constitution (Article 113); it was vague enough 
to be inapplicable without further legislative specification, 
which was never undertaken. Finally, in the early years after 
the last war, numerous special conventions were concluded 
between neighboring states.^^ 

We are not concerned here with the content of these treaties 
except to note that the minority protection, in spite of local 
variations, was more or less uniform: to the inhabitants gen- 
erally they granted life, liberty, protection in the free exercise 
of religion without discrimination, and just facilities for the 
acquisition of nationality; to nationals regardless of ethnical 
antecedents, equality before the law in all political and per- 
sonal matters, including the use of their own language. Minor- 
ity protection included further freedom of organization for 
religious and educational purposes, and minimum educational 
facilities for foreign minorities forming a considerable propor- 
tion of the national population. But of relevance here are the 
two interlocking methods by which enforcement was attempted. 
The first was incorporation of the protective measures into 
the national constitution.^® All minority treaties and most mi- 
nority declarations contained a clause to the effect that “no 
law, regulation, or official action shall conflict or interfere with 
these stipulations, nor shall any law, regulation, or official 
action prevail over them.” But the subordination of the state 
accepting such restrictions on its internal constitutional au- 
tonomy went even farther in that the state submitted to inter- 
national supervising of the exercise, of its amending powers 
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with regard to the minority-protecting provisions. The treaty 
of June 28, 1919, between Poland and the powers, which /sub- 
sequently served as a model for similar treaties with other states, 
explicitly stated (Article 12) that the apposite provisions of 
the Polish constitution should not be changed without the 
authorization of the majority of the Council of the League, 
that every member of the Council had the right to call to the 
attention- of the Council any infraction or any danger of such 
infraction of the international obligations, and that the Coun- 
cil might take such steps as seemed appropriate under such 
circumstances.^® Controversies over the minority protection be- 
tween the Polish government and any other power represented 
on the Council were to be submitted to the Permanent Court 
of International Justice at the Hague. Thus, under the Geneva 
system the protection of minorities received the double guar- 
antee of the municipal constitutional law and the international 
supervision of the League. However, theory and practice agreed 
that the enforcement of the minority protection by the munic- 
ipal courts could not be derived automatically from interna- 
tional obligations of the state, and depended on their previous 
legislative translation into municipal law.®® J udicial protection, 
therefore, was utterly defective unless the state had imple- 
mented its international obligations by corresponding internal 
legislation. Even so, the courts were inordinately reluctant to 
grant the minorities their rights under the existing municipal 
law; and the procedure evolved by the League for bringing 
to its notice minority petitions, for the redress of grievances — 
by various devices of the Council, the Assembly, the minori- 
ties Commissions, and the Minority Section of the Secretariat 
— ^was no more effective. Both the letter and the spirit of the 
minority protection were violated by legislative discrimina- 
tion, administrative sabotage, and even by criminal prosecu- 
tion of persons invoking the international guarantees against 
their own government. 

The most ardent supporter of the Geneva system would 
hardly declare its minority protection a success. Much as the 
peace treaties contributed to simplifying the tangled minority 



THE DOGMA OF INTERNAL SELF-DETERMINATION 57 

siti^tion, particularly in Eastern Europe, even a superhuman 
fairness in redrawing the map was bound to leave on the wrong 
side of the political borders minorities which looked toward 
foreign governments for redemption. In due course they de- 
veloped a divided loyalty and became ideal material Cor a 
potential Fifth Column. Unsatisfactory as is the record of the 
minority solution attempted by the League, it would be erro- 
neous to ascribe it exclusively to the inherent defects of the 
technique of protection. The principle of minority protection 
was sound enough. The League cannot be made responsible 
for the intransigence of nationalism in a period whose religion 
is nationalism. There is, however, one cardinal point which 
is generally and characteristically overlooked; namely, that the 
minority treaties worked well as long as the states operating 
them were devoted internally to the principles and techniques 
of political democracy. The treatment of a minority closely 
corresponds to the treatment of the people as a whole by its 
government; and disregard of the rights of minorities was 
usually the harbinger of inroads into constitutional guaran- 
tees in general. The decline of the democratic ideology in 
Europe is closely reflected in the increasing ineffectiveness 
of the minority protection. Democratic nations have by far the 
better record. Au^oritarian states or dictatorships which tram- 
pled on the rights of their own citizens could not be expected 
to be gentle with their foreign minorities. The records of the 
Weimar republic and the Baltic states are good enough. Those 
of Austria and particularly of Czechoslovakia are excellent, 
while Poland, Rumania, Greece, and Hungary were the worst 
offenders. Once more one discovers the truism that the internal 
form of government determines the relations of the country 
to other states.*^ Human rights cannot be disassociated from 
human government. However little as the minority regulations 
by the League may have accomplished in practice, they set the 
pattern for possible restrictions on the internal autonomy of 
states in the period of reconstruction after this war. What has 
been undertaken toward protecting ethnical minorities in a 
segment of their essential human rights, may as well be at- 
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tempted at a later date toward protecting political minoriues 
internationally and constitutionally in the totality of their 
human rights. The experience with the minority protection 
under the League should not unduly discourage the attempt 
to extend it to other constitutional provisions placed under 
the guarantee — ^which, to be sure, has to be more effective — 
of an international organization. As a precedent for limiting, 
by treaty pr by unilateral imposition, the constitutional auton- 
omy of states for the sake of international peace and order, 
the abortive system of minority protection under the League 
deserves careful study. 

THE EXPERIMENTS WITH POLITICAL TUTELAGE UNDER THE LEAGUE 

For identical reasons, another melancholy chapter in the 
League's experiments cannot be omitted here. The attempt to 
implant a constitutional-democratic regime in certain terri- 
tories and to place its maintenance under international guard- 
ianship was carried out in the basin of the Saar, in the Memel 
territory, and in the Free City of Danzig.** In all three cases 
the international protection of the constitutional form of gov- 
ernment was immolated to power politics and nationalism, to 
appeasement and indifference of world opinion. 

(a) The Territory of the Saar^* • 

In the Versailles Treaty (Articles 45-49) Germany re- 
nounced “in favor of the League of Nations, in the capacity 
of trustee, the government of the territory.” The trusteeship 
of the League was exercised through a Governing Commission 
of five members appointed by the Council of the League, re- 
sponsible to the League, and aided by representatives elected 
by the inhabitants. Of its members, one was a French na- 
tional, one a resident of the territory; the three others were 
not to be nationals of either Germany or France. The Gov- 
erning Commission had legislative, administrative, and exec- 
utive functions including the right of appointment of officials. 
The Saarlanders retained their German nationality. In prac- 
tice the internal administration of the territory (which is a 



THE DOGMA OF INTERNAL SELF-DETERMINATION 59 

mare appropriate term than government) involved no partic- 
ular difficulties. But this favorable record of the League’s 
trusteeship can be properly evaluated only if two essential 
facts are well realized: French and German heavy industry, 
the real masters of the territory, found it expedient in the 
common interest to cooperate, and the regime was temporary 
only, to be terminated by a plebiscite after fifteen years. The 
plebiscite was the first on record which permitted a choice by 
the populations among three alternatives; namely, whether 
to continue the international regime, to join France, or to 
join Germany. Held on January lo, 1935, it resulted in an 
overwhelming majority for the return to Germany. The out- 
come was all the more surprising since the electorate previously 
had shown strong preference for the Catholic party and the 
Social Democrats, both opposed to the Nazi regime. There is 
no other example of a people, under free and unfettered, in- 
ternationally supervised elections, joining voluntarily a dicta- 
torial state. But it must be borne in mind that factually no 
alternative existed. The League had no interest in continuing 
indefinitely the administration of the territory; the popula- 
tion, wholly German, was utterly disinclined to align itself 
permanently with France; in addition the subtle and deadly 
effective piopaganda of intimidation, exercised by the Third 
Reich and the National Socialist party before and during the 
election campaign, demonstrated that not even the most perfect 
arrangement of technical controls to guarantee an honest vote, 
can overcome or neutralize invisible election terror. In view 
of the special conditions in the territory, the relative success 
of international government is of little significance. 

(b) Memel 

The Treaty of Versailles (Article 99) conferred the right 
to organize the Memel territory on the Allied and associated 
Powers. In 1923 Lithuania seized Memel by coup d’itat. The 
subsequent Treaty of Paris of May 8, 1924, between Lithuania 
and Great Britain, France, Italy, and Japan,*® while confirming 
Lithuanian sovereignty, granted the^ district internal autonomy 
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and placed its exercise under international control and ^ar- 
antee. The territory was to constitute "a unit organized in 
line with democratic principles and enjoying legislative, judi- 
cial, administrative, and financial autonomy within the limits 
of the Statute” attached to the treaty. The government (Di- 
rectory) was to be subject to parliamentary control of the Cham- 
ber of Representatives, elected by universal, equal, direct, 
and secret suffrage (Articles lo, 17). Amendments to the Statute 
were subject to acceptance by qualified majorities of the Diet 
and the electorate, and likewise to ratification of the Lithu- 
anian parliament (Article 38). When subsequently, in 1926, 
Lithuania became a dictatorship and equipped herself with an 
authoritarian constitution (1928), the democratic regime of 
Memel at first was continued. In time, however, it was bound 
to be coordinated to the form of government prevailing in 
Lithuania proper. Within its orbit, be it spatially large or 
small, a dictatorship cannot tolerate a political organization 
of divergent nature. This holds true for the relationship of 
the dictatorship with communal institutions as well as with 
political entities within its Befehlsraum. The Memel diet was 
dissolved by the Lithuanian governor of the territory (March 
22, 1932). The signatories of the treaty thereupon peremp- 
torily demanded that the Lithuanian government maintain 
within the territory electoral institutions and constitutional 
guarantees. However, the Permanent Court of International 
Justice, invoked to interpret the Memel Statute, decided sub- 
stantially in favor of Lithuania,** guided as much by the erro- 
neous conception of the principles of the parliamentary sys- 
tem as by the obvious impotence of the League of Nations 
to enforce the continuation of the democratic system in Memel 
without effective methods of constraint against Lithuania. 
Germany, having turned dictatorial in 1933, had no interest 
in the maintenance of a regime so diametrically opposed to 
its own and did not object to Lithuania's abrogation of demo- 
cratic institutions in Memel. Although the Memel territory 
owed its existence as a constitutionally governed state to a 
creative act of an international organization, the dogma of 
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polkical laissez faire was so deep-rooted that the League could 
not persuade itself to intervene on behalf of the maintenance 
of political democracy. 

(c) Danzig 

The case of tlie Free City of Danzig and its submergence 
by the totalitarian flood deserves a somewhat more elaborate 
treatment here.^’ The creation of Danzig together with the 
surrounding territory as a Free City was due to Wilson’s Thir- 
teen Points, that Poland should be given free access to the 
sea. Ever since, by the third partition of Poland (1795), the 
“Queen of the Baltic” had been annexed to Prussia, the popu- 
lation had been thoroughly Germanized; and it was intensely 
loyal to the fatherland. Incorporation into Poland was deemed 
undesirable. The Treaty of Versailles (Articles 100-108) estab- 
lished the territory as a “Free City” “under the protection of 
the League of Nations” (Article 102). In addition, it was 
stipulated (Article 103) that “a constitution shall be drawn 
up by the duly appointed representatives of the Free City 
in agreement with a High Commissioner appointed by the 
League of Nations. This constitution shall be placed under 
the guarantee of the League of Nations.” It will be noted that, 
thus, the Free City as such was under the “protection” of the 
League while the constitution was given the League’s “guar- 
antee.” 28 The type of territorial entity constituted thereby 
was an anomaly or, more precisely, an innovation in interna- 
tional law; but it is justifiable to classify Danzig as a protec- 
torate of the League of Nations, despite the fact that the 
conduct of foreign relations and the protection of the citizens 
abroad was entrusted (by treaty of November 9, 1920) to Po- 
land. 

The guarantee unilaterally assumed by the League car- 
ried the obligation to protect the constitution as approved by 
it against violation.28 Danzig’s internal autonomy — this is the 
essential point — ^was limited by the discretion of the League, 
and its exercise was subject to the League’s approval. The 
High Commissioner’s functions (Article 103, section 2) were 



62 POLITICAL RECONSTRUCTION 

in the first instance to deal with all differences between Po^d 
and Danzig arising under the Versailles Treaty and subsequent 
special arrangements between them. In addition he was charged 
to submit to the League the draft of the constitution elab- 
orated by the representatives of the Free City. He has been 
aptly described as the “watchdog of the League”;*® but he had 
no power of his own to decide issues concerning the internal 
autonomy of Danzig, and the complaints submitted to him, 
he transmitted as informational material to the League. This 
is important because subsequently the High Commissioner 
was accused of neglect of duties when he remained passive in 
internal controversies. On the whole, though with some notable 
exceptions, capable men filled the difficult office of High 
Commissioner. 

The National Assembly of Danzig, elected on May i6, 1920, 
adopted on August 1 1 a constitution which followed the Wei- 
mar constitution in the main but was also inspired by the 
precedent of the Hanseatic City of Lubeck. Sir Reginald 
Tower, Provisional High Commissioner (appointed February 
20, 1920), did not participate in the drafting; but the League 
was represented at the debates by an observer. In conformity 
with the charter of the Free City, the draft constitution was sub- 
mitted to Geneva for approval. The League Council demanded 
modifications of and additions to various provisions, and differ- 
ences of opinion were not reconciled to its satisfaction until 
1922. Approved by the Council in its final form, the constitu- 
tion was promulgated on June 14, 1922. Throughout, the 
Council had insisted on anchoring parliamentary democracy 
securely in the constitution; it was not satisfied with less, 
although the form of government nowhere had been specified. 
But the spirit of the time demanded this and no other constitu- 
tional regime; had the people of Danzig wished an authoritar- 
ian or even a less democratic organization, it would definitely 
have been vetoed by the League. For once it concerned itself 
intensely with the form of government of a political entity 
which happened to be its ward. Political tutelage is likewise 
reflected in the provisidn of the constitution (Article 49, sec- 
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tiol^ 3) that it may be modified or amended only with the 
approval of the League.®^ 

During the following years the Queen of the Baltic became 
the problem child of Europe; no other territorial entity occu- 
pied the League and the Hague Court more frequently. Up to 
1933, the League had to deal with Danzig complaints no fewer 
than 106 times. It could hardly have been otherwise. The 
experiment of an internationally exercised political guardian- 
ship was a novelty; in addition, the vested rights of Danzig were 
in a head-on collision with the economic demands of the rising 
state of Poland. But it is noteworthy that until 1933 the Geneva 
system was considered as Danzig’s protective shield against 
alleged and real Polish encroachments. On the whole the 
League lived up to its duties as the guardian of the Free City, 
and the constitution worked smoothly. However, after the Na- 
tional Socialists triumphed in Germany in 1933, "les querelles 
Polonaises” which had constituted the sole points of friction 
disappeared by a sudden wave of the magic wand. Hitler and 
Poland’s authoritarian rulers — ^Pilsudski and the colonels’ clique 
— ^had come to an understanding in the German-Polish non- 
aggression treaty of January 26, 1934. Thereafter all com- 
plaints of Danzig to the League were concerned with the 
defense of the guaranteed democratic-constitutional form of 
government against Nazi violations. Poland remained wholly 
indifferent to the rapid Nazification of Danzig. By virtue of 
the affinity of political structure and ideology she had no 
interest in the preservation of democratic institutions inside 
Danzig — another proof, if such were needed, that allegedly 
unbridgeable cleavages between conflicting nationalisms were 
of lesser importance than the antidemocratic solidarity of the 
dictatorships. 

The tragic story of Danzig’s loss of her freedom cannot be 
told here in full. It epitomizes freedom’s losing fight against 
the dictators all over the world. But some of the high lights 
are submitted here, if for no other reason than chastening our 
souls. There is hardly any issue — Manchuria, Ethiopia, Spain 
included — in which the League sb ignominiously failed. 
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Danzig’s tombstone is the lasting symbol of democ^tic 
humiliation. 

The Nazis won the elections of May 28, 1933 (by 50.03 
per cent), without, however, obtaining the required majority 
for constitutional amendments. Hermann Rauschning, at that 
time considered a moderate Nazi (does such a thing exist?), 
became President of the Senate,** but the actual boss was the 
Gauleiter Albert Forster. The Nazification of Danzig was 
possible only by intimidating, silencing, and finally outlawing 
the opposition parties of Social Democrats, Liberals, and some- 
what later the Catholic Center, which at first shared the coali- 
tion government with the Nazis. It was possible only by openly 
violating and finally scratching the elaborate bill of rights and 
the constitutional guarantees. In all these respects the Nazis in 
Danzig faithfully followed the pattern of the Reich. But while 
the persecution of the political nonconformists inside Ger- 
many was connived at by the world under the ingrained preju- 
dice that dictatorship in Germany was a strictly German affair 
with which nobody had a right — or a duty — to meddle, the 
surrender of the Danzig constitution to Nazi executioners was 
an international crime. The League had solemnly guaranteed 
the constitution. Year after year since 1934, the oppressed con- 
stitutional parties implored the League Council to protect the 
constitution; but their requests met with legalistic evasion, 
with procrastination (called postponement), with appeasement 
and cowardice. On the other hand, at least one High Commis- 
sioner, the fighting Irishman Sfein Lester (in office from 1934 
to 1937). distinguished himself by courageous opposition to 
the Nazi terror and by farsighted awareness of what Danzig's 
surrender would mean to democracy at large. 

Of the sad record of Danzig before the Council of the 
League only the following incidents may be mentioned. On 
January 18, 1934. when the Council (reporter. Sir John Simon) 
was confronted with the complaints of the opposition to the 
effect that the individual guarantees of free speech, associa- 
tion, and equality before the law had been violated— -opposi- 
tion publishers and editors being placed under "protective 
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cuslody" — it confined itself to platonic statements concerning 
the preservation of constitutional life. As early as May, 1933* 
the trade unions had been outlawed and their property con- 
fiscated, under the pretext sustained by corrupt Nazi judges 
that they constituted only a branch of the corresponding 
Reich organization. In 1934 the Catholic Youth organizations 
were forbidden, and the Center party protested in vain to the 
High Commissioner (December 17, 1934). Danzig’s criminal 
code was amended in order to promote terrorizing the oppo- 
sition into submission. At the meeting of the Council on 
January 18, 1935 (reporter, Anthony Eden), the Danzig prob- 
lem was "postponed.” On April 7, 1935, the Nazis staged 
another election with unprecedented terrorism. The results 
were disappointing, however, since they gained only one seat 
in the Diet (Volkstag). This indicates the tenacity with which 
the opposition adhered to the democratic form of government. 
On May 25, 1935, the Council dealt with another series of 
complaints by the opposition parties and the Jewish com- 
munity concerning violations of the constitution. This time 
the issue could no longer be sidestepped; and it was referred 
to a committee of jurists among whom was the Famous Swiss 
constitutional lawyer Professor Fritz Fleiner. The report of 
the Committee,*® although badly handicapped by the refusal 
of the Danzig government to provide precise information, 
found at almost every point flagrant violations of the letter 
and spirit of the constitution. All that the Council felt con- 
strained to do (reporter, Anthony Eden) was to request the 
Danzig government to report through the High Commis- 
sioner, at the next meeting, what it had done toward restoring 
the constitutional rights. On the introduction into the Danzig 
penal code of a provision which abandoned the nulla poena 
sine lege maxim, an advisory opinion of the Hague Court 
was obtained. The court’s decision ** is remarkable in that it 
is based on the generally recognized principles of justice and 
law, in addition to specific provisions of the Danzig constitu- 
tion. By a vote of 6 to 3, the amendments to the criminal code 
were declared unconstitutional becapse of their direct bearing 
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on the application of the democratic constitution.** A i^ew 
climax of lawlessness was reached when the Nazified Danzig 
Supreme Court, by the decision of November 14, 1935, refused 
to cancel the fraudulent elections of the preceding April (with 
the exception of some rural districts). It would have been the 
bounden duty of the Council, as custodian of the constitutioUr 
to decree by itself the annulment of the election as well as of 
the decision. Visits abroad of the opposition party leaders in 
order to arouse the world conscience were as unavailing a» 
were the tireless efforts of the High Commissioner to move 
the Council to action. At the meeting of the Council in 
January, 1936 (reporter, Anthony Eden), again only a face- 
saving formula emerged from the quagmire of appeasement, 
although by now violations of the constitution were admitted 
officially. The election issue was adjourned sine die. The 
Danzig government outwardly complied with the Council’s 
request to amend the most obnoxious pieces of legislation. 
But the opposition was crushed beyond resurrection; hence- 
forward the Nazi government of Danzig directed its attacks 
against the High Commissioner and the League itself, which 
at that time — revocation of the sanctions against Italy — ^had 
reached the nadir of its prestige. The Nazi president of the 
Senate, one Greiser, not only delivered at the League Assem- 
bly meeting in September, 1936, the rudest speech to which 
that august body ever was treated, but obtained international 
distinction by thumbing his nose at the assembled delegates 
(president, Anthony Eden) — ^a demonstration of Nazi diplo- 
macy which, seen in retrospect, may well be considered as an 
appropriate gesture. All that the League did was to shift the 
responsibility for preserving the constitutional order to Po- 
land — a move which in practice amounted to the renunciation 
by the League of the guardianship over the Danzig constitu- 
tion, wholly illegal without change of the charter. But the 
sacrifice of democracy in Danzig meant nothing to Colonel 
Beck in Warsaw. Poland, hand in glove with Hitler under the 
nonaggression pact, in turn shifted the responsibility to the 
High Commissioner. At fbe next meeting of the Council on 
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Jainfary 27, 1937 (reporter, Anthony Eden), the High Oam- 
missioner — now the Swiss Nazi sympathizer Burckhardt — ^was 
officially advised not to interfere with the internal adminis- 
tration of the unhappy Free City. Thereafter Nazi terror 
played at will with Danzig. Long before September 1, 1939, 
when Hitler’s legions invaded the Free City, she had become 
as Nazihed as Germany herself. 

In summing up the case against the first experiment of an 
international political tutelage over a nation or a fragment 
of a nation, it is evident that the indecorous spectacle heralded 
the downfall of European democracy at large. The phantom 
of internal self-determination, even if invoked by gangsters 
and accomplished by flagrant violations of the basic human 
and political rights, was once more triumphant .over political 
demociacy, even if placed solemnly under the custodianship 
of world organization and world opinion. 



CHAPTER IV 


Intervention and Totalitarian Aggression 


THE TOTALITARIAN COUNTERREVOLUTION 

To latter-day interpreters of contemporary history it might 
appear tragic that the experiment of the League coincided, 
within less than a decade, with the totalitarian counterrevolu- 
tion against political democracy and its economic corollary, 
capitalism, which had been evolved by the luling middle 
classes as the heritage of the French Revolution and the nine- 
teenth century. Political institutions loom large in the per- 
spective of the contemporary observer. In leality they are only 
reflections of social transmutations. Dictatorship and authori- 
tarian constraint are the technical devices used by the leaders 
of the dispossessed masses, proletarian and white-collar, in 
their revolt against the merciless exposure to the business 
cycles, the seemingly inevitable consequence of liberal capi- 
talism. The promise of economic security meant more to them 
than the formal political rights which equalitarian democracy 
had offered them instead of br^ad. 

That a world revolution is under way is evidenced by the 
fact that both Bolshevism and Fascism, in their ideological 
premises and pragmatic strategy, had emancipated themselves 
from narrow nationalism. Both totalitarian ideologies oper- 
ated from the very start on transnational lines. Individual state 
sovereignties had lost their meaning for international move- 
ments which dealt with classes and spaces beyond and above 
any national connotation. Totalitarianism is essentially uni- 
versalistic and transcends the historically determined sov- 

See pp. 484-430 for footnotes to this chapter. 
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ereignty of the individual state. The totalitarian mind is 
utterly impervious to national values and to allegiance to an 
individual state. A fascist or a communist, in his transnational 
fanaticism, could easily become a traitor to his own nation 
if it had a form of government or a structure of society which 
he hated. His devotion to a transnational ideal supersedes his 
loyalty to a national sovereignty. This may appear to be a 
strange statement at a time when the Second World War has 
been conducted, on both sides, as a struggle for national sur- 
vival. At a later time it will perhaps be possible to discover 
more precisely the univcrsalist design of contemporary world 
revolution behind its nationalist disguise. 

INTERVENTION, TOTALITARIAN STYLE 

Projected against the background of the totalitarian coun- 
terrevolution, the doctrine of internal self-determination and 
its derivative, the prohibition of interference by other states 
with internal autonomy, gain an altogether different perspec- 
tive. The last decade may well be visualized as a global attempt, 
in tlie service of the counterrevolution against political democ- 
racy, at totalitarian intervention in the light of self-determina- 
tion of other nations. Confined to isolated and sporadic appli- 
cation in the past, intervention, changing its name and 
becoming technologically streamlined, has risen in our time to 
universalist dimensions. The Fifth Column and the puppet 
government are the Nazi answer to the liberal dogma of political 
laissez faire. To the totalitarian, intervention becomes a moral 
duty and a legitimate method of political warfare — a prelude 
to, and instrument of, aggression and conquest. The border 
lines between intervention, aggression, and conquest are oblit- 
erated. Aggression is nothing but intensified intervention; 
intervention is aggression as much as intervention is conquest, 
whether accomplished secretly by political pressure and intimi- 
dation, or openly by military might. Likewise meaningless 
becomes the distinction between internal and external self- 
determination. A country which has lost its political independ- 
ence and integrity, under the totalitarian strategy of conquest. 
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is compelled to accept a totalitarian, dictatorial, or authorkar- 
ian form of government. This is die second and even more sig- 
nificant aspect of totalitarian intervention: a consummated in- 
tervention cannot allow a form of government divergent from 
that of the conquering power; the conquered government must 
be coordinated to totalitarianism. Neither fascism nor commu- 
nism could tolerate, within its sphere of command, political 
institutions differing from its own totalitarian pattern. Inter- 
vention invariably was followed by political coordination. This 
explains the similarity, to the point of identity, in the form of 
government between totalitarian states; to all intents and pur- 
poses they are interchangeable, regardless of scanty local varia- 
tions. The Nazi system of political control is duplicated in all 
satellite states, and wherever totalitarian domination on the 
Nazi pattern exists. Even where the controlling power ab- 
stained, for specific reasons of expediency, from outright annex- 
ation {the Japanese in Manchukuo; the Germans in Hun- 
gary, Rumania, Bulgaria, Slovakia, Croatia, Norway), internal 
self-determination and constituuonal autonomy were supinely 
overridden by political coordination. Within the totali- 
tarian Befehlsraum, one and only one form of government is 
permissible. 

The tactical devices of totalitarian intervention are so varied 
that even a summary description could not but grow into a 
full-fledged narrative of totalitarian aggression. Nazi interven- 
tion began, as a rule, with the demand by the controlled press 
and radio and by the government proper that the democratic 
state abstain from criticism of the Third Reich, its institutions, 
ideologies, leaders, by curbing the freedom of expression inside 
its jurisdiction.^ Invariably it was followed by the request that 
certain obnoxious democratic leaders should be removed. 
Simultaneously the people of the state under attack were in- 
cited to rise against their government — an outright violation of 
international law which, though not requiring a state to sup- 
press revolutionary propaganda committed on its territory 
against a foreign state, forbids such activities if conducted by 
the ^vemment or by agencies identified with it.» Persons out- 
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lawed by the Nazis were assassinated on foreign soil or kidnaped 
from it, in direct violation of internal sovereignty.® Hostile 
expeditionary forces against foreign states such as Austria and 
Czechoslovakia were established, trained, and equipped on 
German soil, also in violation of the law of nations.* In the 
Spanish Civil War, It^ly and Germany honored their formal 
nonintervention pledge by sending to Spain full-fledged ex- 
peditionary armies, with the admitted aim of changing the 
internal form of government of that country to one homogene- 
ous with the government in the dictatorial states, and, thus, se- 
cured Franco's victory over the republican regime. 

INTERVENTION THROUGH THE FIFTH COLUMN 

The chief instrument of totalitarian intervention in other 
nations is the Fifth Column. The tool of political coordination 
after conquest is the puppet government. Historically neither 
instrumentality is an invention of our time. The French 
Revolution made wide use of the former in the Rhineland, in 
Belgium, Italy, and Switzerland. Napoleon’s satellite princi- 
palities and kingdoms of the family-clan type are well known 
examples of the latter. But international fascism and Bolshevism 
refined and rationalized both instruments to a degree never 
equaled. Technology has facilitated immensely the universalist 
design of modern totalitarianism. The strategy of political war- 
fare was carried into the foreign countries by radio and all the 
other means of propaganda. The skillful combination of mass 
propaganda and mass organizatipn in mutual support was un- 
precedented, and democratic-constitutional states under attack 
were at first utterly incapable of coping with intervention by 
internal subversion. 

The story of the Fifth Column as the entering wedge for 
breaking down and undermining internal self-determination 
does not require retelling here. Long before Hitler’s Reichstag 
address of February 20, 1938, in which he officially claimed the 
inalienable right of Germany to defend her Volksgenossen 
abroad, the German minorities in foreign states had been suc- 
cessfully used for intervention. The claim that a German by 
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blood, in spite of being naturalized in another state, bwes 
permanent allegiance to the fatherland, constitutes a brazen 
interference with the internal sovereignty of that state. In due 
course, protection of Germans abroad became the pretext for 
intervention in, aggression against, and annexation of Austria, 
Czechoslovakia, the Memel territory, and Danzig. 

But it is commonly overlooked that the Fifth Column 
is not confined to Axis stock minorities. Frequently inter- 
nal subversion is conducted through what has been prop- 
erly called indigenous totalitarianism — that is, political move- 
ments and parties which may not wish to convert their country 
into a German satrapy but are in sympathy with the totali- 
tarian pattern and are addicted to it. Here the universalist 
design of the totalitarian counterrevolution against political 
democracy and capitalism appears in bold relief. It is true 
that in previous periods, likewise, ideologies such as liberal- 
ism and democraticism led to the emergence in practically 
all states of political parties dedicated to such universal ideals. 
But while such national parties may have imitated the for- 
eign pattern or drawn inspiration from contact with their 
friends abroad they never stooped so low as to become tools 
of a foreign power against their own sovereign state. It was 
left to the totalitarian counterrevolution to utilize, in other 
countries, movements which under the guise of normal 
political parties operated on transnational lines and took ad- 
vice, instructions, and orders of a foreign government or its 
auxiliary agencies, acting as decoys and spearheads for inter- 
vention by that government. The ultimate aim of such indige- 
nous political groups was to coordinate the internal form of 
government to that obtaining in the totalitarian state. In this 
sense intervention by subversion has no historical parallel. 
Since the advent of Bolshevism in Russia and of Nazism in 
Germany extremist parties of the left and the right have 
ap[>eared in practically every country, with the admitted aim 
of transforming the existing government into one similar to, 
or more homogeneous with, that prevailing in Russia or 
Germany, 
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COMMUNIST INTERVENTION 

In the formative period of the Soviet system, when Trot- 
sky’s missionary concept of the proletarian world revolution 
was dominant in Russia proper and dominated the Communist 
parties abroad, there were strong indications that the Soviet 
government through the Communist International, to which all 
foreign Communist parties were hierarchically subordinated, 
was bent on interfering with the internal form of government 
of other nations. Russian denials to the contrary were not con- 
vincing. Soviet Russia had a hand in the Communist upheavals 
in Bavaria and Hungary in 1919, and supported and recog- 
nized the revolutionary Communist group in Finland as late 
as 1939. The Communist parties in Germany, France, Italy, the 
United States, and other countries, in close orientation to 
Russia, conducted themselves as outposts of international com- 
munism. By no stretch of imagination could they be con- 
sidered as regular national parties. But in fairness it should be 
stated that a change of policy took place in the second period 
of the Soviet evolution. Communism was to be confined to 
Russia proper; the Soviets, loyally cooperating in the Leagpie 
of Nations, abstained from using the national Communist 
parties as pressure groups for indirect intervention. When- 
ever requested by a democratic state, Russia would solemnly 
forswear any design of interfering with the internal autonomy 
through a Soviet-controlled indigenous Communist party.® 
As long as the Communist International existed, intervention 
by indirection continued to be a reality and a menace. Since 
it was dissolved on May 22, 1943, however, there has been 
no foundation for the charge that the Soviets still use the 
national Communist parties to influence internal politics. 
Whether Russia definitely has abandoned the missionary aim 
of making the world over to her image, or whether, after the 
defeat of Nazi Germany, she can rely for this purpose on the 
enormously increased international prestige of the Soviet sys- 
tem of government and society, is a moot question. 

Until more, and more reliable, information is available 
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it cannot be stated with certainty that the expansionist dyna- 
mism of the Soviets, whether sailing under the flag of strategic 
security or conforming to the tradition of Russian imperial- 
ism, has used the disingenuous device of the puppet govern- 
ment to dominate formally independent states in her sphere 
of influence with the same brazen cynicism as the conquering 
Nazis did. It is noteworthy, however, that in most recent cases 
the absorption of foreign territories was accomplished by out- 
right annexation. By this method were acquired not only 
lands that had been under Russian sovereignty before 1917 
(the Baltic states, Bessarabia, eastern Poland) but likewise 
outposts claimed on the ground of defensive security (Buko- 
vina, parts of Finland and of East Prussia). The technique of 
the Soviets differed at an essential point from that applied, 
under similar circumstances, by National Socialist Germany. 
After military occupation, lip service was paid, in some cases, 
to the democratic tenets of popular self-determination by stag- 
ing "elections” and “plebiscites” intended to lend democratic 
legality to annextion. By virtue of unverifiable figures it was 
claimed that the people had “chosen” their new allegiance 
and form of government. The Nazis dispensed with the demo- 
cratic coloration except in the case of Austria, where, in view 
of the perfected propaganda techniques and the advanced 
Nazification of the masses, the outcome was a foregone 
conclusion. 

However, victorious Russia is in a position to demand and 
obtain political coordination ‘bf the governments in neigh- 
boring states without resorting to open intervention. The tech- 
nique consists in sponsoring or at least supporting such groups 
as would constitute what the Soviets style “friendly govern- 
ments.” These are groups of persons whose political ante- 
cedents and aspirations form a guarantee that they will be and 
will remain favorably inclined toward the Soviet Union and 
the sociopolitical pattern developed by Russia. Whether such 
governments should be characterized as “puppet” is probably 
more a matter of terminology than a value judgment. In Ru- 
mania the governments which succeeded one another from 
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the time of the fall of the Antonescu regime apparently were 
formed by King Michael at first without open Russian inter- 
ference. However, the sudden replacement, in March, 1945, 
of the government of Nicolai Radescu by that of Peter Groza 
lends substance to the belief that Russia will tolerate only 
pro-Soviet governments in nominally independent slates bor- 
dering on her territory. This is suggested also by the internal 
regimes in Bulgaria and Hungary since the liberation. How- 
ever, in Finland in March, 1945, honest elections resulted in 
a sharp swing of the pendulum to the extreme left. In Czecho- 
slovakia, President Benes assigned to the Communists a lead- 
ing role in the composition of the new government, and in 
Austria a coalition government including Socialists, Com- 
munists, and Clericals was formed. Such reorientation toward 
the Soviet Union is probably due more to the spontaneous 
shift of public opinion at home than to pressure by Moscow. 
The most notorious example, however, of the Kremlin’s abil- 
ity to guide internal self-determination by sponsorship and 
encouragement of pro-Soviet elements, is the Polish Commit- 
tee of National Liberation set up in Lublin after the diplo- 
matic break with the London government-in-exile. Created 
in July, 1944, under the auspices of Moscow, it converted 
itself in due course into the Polish provisional government 
and was recognized by Russia almost at once. The procedure 
had the familiar ring of indirect intervention. 

The Yalta Conference had striven to reduce the discrep- 
ancy between the Anglo-Saxon interpretation of the principle 
of free choice of government by a people and the Soviets’ 
security demands, by requiring in Poland the establishment 
of a genuine provisional government of national unity includ- 
ing “democratic leaders from Poland itself and from Poles 
abroad,’’ in other liberated territories the creation of “in- 
terim governmental authorities broadly representative of all 
democratic elements in the population’’ and subsequent free 
elections. These proposals prove, if proof be needed, that in 
many cases the distinction between the principle in Article 2 
of the Atlantic Charter (no territorial change without the 
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freely expressed wish of the peoples concerned) and that in 
Article 3 (right of a people to choose its own form of govern- 
ment) is doctrinaire and difficult to reconcile with the hard 
realities. At any rate, Russia’s power to compel the acceptance 
of territorial changes even without the expressed will of the 
population proves the obsolescence of unconditional external 
self-determination to which the Atlantic Charter subscribes, 
rather than her repudiation of democratic principles as they 
are understood in the western world.® And it would not be 
fair to assume that an interim regime with a definite slant 
toward the left is at variance with the sentiments of the ma- 
jority of the people: radicalism after a lost war is common. 
It is indicative of the changed general approach to the prob- 
lem of nonintervention that Russia’s attitude toward neigh- 
boring states and her aversion against the resurrection of a 
cordon sanitaire were, on the whole, well understood by rea- 
sonable public opinion. 

NAZI INTERVENTION 

Contrariwise, the Third Reich used the indigenous Fifth 
Column as the instrument of intervention deliberately, con- 
sistently, and successlully. A national totalitarian party on 
the Nazi pattern had emerged in every country, organized 
by Nazi emissaiies, sponsored and directed by the National 
Socialist party and its affiliated organizations, supported by 
propaganda, money, advice, and instructions from Germany. 
In every country subsequentlyooverrun by military aggression 
the Fifth Column duly converted itself into the Trojan horse. 
"Whenever Geiman dissident minorities were unavailable, a 
native Nazi party was called into existence which provided 
the invader with the Quislings he needed for the puppet gov- 
ernment and its administration. The record of Bohemia and 
Moravia, Slovakia, Norway and Holland, France, Rumania, 
Yugoslavia and Croatia, Greece, Hungary, and Bulgaria is 
common knowledge. In all cases the puppet governments were 
heavily tarred by the totalitarian brush. Within the German 
Befehlsraum, even where no annexation took place, the Nazis 
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insisted on complete coordination of the subjugated countries 
with the internal form of government of Germany proper. 
The stratagem of internal coordination has failed in Finland, 
Belgium, Poland — ^which, to her lasting credit, had no indige- 
nous Fifth Column — and Denmark.'' 

Likewise in states which have remained neutral, indig- 
enous Nazism was utilized as a foremost instrumentality of 
political warfare. Even where local totalitarian parties no 
longer served the Third Reich’s universalist design of political 
conquest, they were promoted and encouraged by the Nazis 
because affinity in forjji of government — as persuasively dem- 
onstrated by Falangist Spain — would be advantageous to Ger- 
man interests during and potentially even after the war. 

The last decade may well be visualized as a global attempt 
in the service of the counterrevolution against political de- 
mocracy, of totalitarian intervention in the right of self-deter- 
mination of other nations. Confined to isolated and sporadic 
application in the past, intervention has changed its name in 
our time. Technologically streamlined, it has risen to univer- 
salist dimensions. The Fifth Column and the puppet govern- 
ment are the Nazi answer to the liberal dogma of political 
laissez faire.^ 

DEFENSE AGAINST INTERVENTION BY INTERNAL SUBVERSION 

With their cynical nullification of the accepted principle 
of nonintervention the Nazis turned the tables against the con- 
stitutional states; the unprecedented technique of intervention 
by internal subversion left these stunned and helpless. In the 
meantime the Fifth Column and the Trojan horse could com- 
fortably settle within their midst. In most states an effective 
defense against the totalitarian attack, let alone a deliberate 
counterattack, was paralyzed by the very democratic institu- 
tions against which the assault was directed. The prevailing 
liberal climate, institutionalized in a bill of rights, persevered 
in granting constitutional protection to the Fifth Column with 
suicidal generosity. The democratic order impartially shielded 
its avowed enemies in their foreign-inspired and -controlled 
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efforts to subvert political democracy and to convert it into 
the totalitarian pattern. With the increasing danger, however , 
— ^the turning point may be placed in 1936 when Britain, 
citadel of democratic fundamentalism, enacted the Public Or- 
der Act (1 Edw. VIII & Geo. VI, ch. 9) — practically all con- 
stitutional states, with varying degrees of intensity, began to 
protect the form of government and the values embodied 
therein by a vast array of what aptly is called “legislation for 
the defense of the state."* In substance these statutes, fre- 
quently at variance with the traditional liberalism of an equal- 
itarian bill of rights, and later amounting to veritable anti- 
revolutionary codes, have sought to arrest and to forestall 
the totalitarian political warfare by intervention through sub- 
version. Step by step, the totalitarian technique of infiltration 
by skillfully combined propaganda and organization was met 
by countermeasures dealing with subversive organization (par- 
ties ind associations); with totalitarian propaganda through 
press, radio, and other means of communication; with sub- 
versive symbolism such as uniforms and emblems; with the 
control of aliens; with abuse of citizenship by disloyal mem- 
bers of the naturalized Fifth Column; with totalitarian indoc- 
trination in schools: with disloyalty of public officials; with 
foreign financing of indigenous fascism; with sabotage and 
preparations for civil war. Though the effectiveness of such 
legislative defense of the constitutional-democratic order in 
states which escape military aggression may easily be over- 
rated in comparison with the deep-rooted loyalty of the people 
to their form of government, it is perhaps fair to say retro- 
spectively that without such defense against internal subver- 
sion many states would have found it difficult to resist the 
totalitarian attacks on their internal self-determination. 
Sweden and Switzerland and Latin-American countries like 
Uruguay and Chile are cases in point. The energy with which 
totalitarian boring from within was met by appropriate coun- 
termeasures, was proportionate to the ultimate success in sta- 
bilizing and shielding political democracy. Naturally the states 
actually at war with the Axis could, and did, invoke emer- 
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genqr regulations to hold down and stamp out the Fifth 
; Column. Generally the result was that liberal democracy 
transformed itself into what may be called “disciplined” or 
"controlled” democracy — a trend which cannot fail to have 
its influence toward the reestablishment of constitutional de- 
mocracy after the war.* 

On the other hand, as long as the democracies were still' 
entangled in the liberal dogma of political indifference to- 
other nations’ internal affairs, they v'ere utterly incapable of 
creating a common front of defense against the totalitarian 
aggression by indirection. The Geneva system could not be 
utilized for this purpose, although after the withdrawal of 
Japan and Germany in 1933 only Italy, the least effective part- 
ner in the later Tripartite Pact, remained in the League. But 
internal affairs of its members were taboo to the T.eague. The 
pretense that intervention was not permissible was stubbornly 
maintained even after the cynical violation of the dogma by 
the dictatorships in the Spanish nonintervention farce.^® Con- 
sciousness of the totalitarian stratagem of conquering the con- 
stitutional states one by one was conspicuous by its absence. 
Consequently, international efforts to combat international 
anarchy were fragmentary and were bound to remain ineffec- 
tive. The source of the evil — namely, totalitarian disdain for 
international no less than for internal law — was beyond the 
reach of international action.^i yhe only visible result of the 
totalitarian intervention by internal subversion was the adoj>- 
lion in 1936 of a feeble and inoperative convention concern- 
ing the use of broadcasting in the cause of peace. Germany 
and Italy, against whom it was essentially directed, did not 
even participate.^® An equally dismal failure was the League- 
sponsored convention for the prevention and punishment of 
terrorism.^* International terrorism had climaxed, on October 
9, 1934, in the assassination of King Alexander of Yugoslavia 
and Foreign Minister Barthou in Marseille. But since the Axis 
and its satellites had included assassination and terrorism in 
its repertory of political warfare neither Italy nor Hungary, 

* See infra, pp. 126 ff., 309 ff. 
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which had harbored and trained the terrorists, nor Germany 
for that matter, ratified it. The menaced democratic countries, 
aware only of the symptoms, were unable to attack the cause 
of international anarchy — namely, the incompatibility, within 
the community of nations, of regimes predicated on internal 
and external violence. 

DEFENSE AGAINST INTERNAL SUBVERSION IN THE WESTERN 

HEMISPHERE 

Decidedly more successful was the Western hemisphere in 
meeting, and ultimately repelling, the totalitarian intervention 
through internal subversion. This is remakable because the 
social structure, the habits of indigenous dictatorship, and the 
authoritarian traditions of the ruling classes in a number of 
Latin-American countries would seem to have almost predes- 
tined them to fall in with the totalitarian pattern. Moreover, 
it is proper to note that Pan-Americanism, in referring to the 
Latin-American “democratic” republics, glosses over the in- 
controvertible fact that, in spite of ultrademocratic constitu- 
tions which all possess, only a few of these countries can be 
spoken of as constitutional democracies in the accepted sense. 
Colombia, Uruguay, and Costa Rica unconditionally, Chile 
and Venezuela with some reservations, on their more recent 
record, belong to this class. But even though the majority of 
Latin-American states are governed by authoritarian methods 
none, with the notable exception of Argentina, has succumbed 
to the Axis totalitarian disea#e.^< 

In spite of, or perhaps because of, internal conditions the 
I^tin-American states became conscious relatively early of the 
Axis political strategy aimed at converting one or more of 
them to totalitarian government. In many states considerable 
Axis-stock minorities which had resisted national assimilation, 
could be used by the wire pullers abroad as ramrods against 
internal self-determination. Particularly, Nazi Germany mobi- 
lized an endless and amazingly ingenuous variety of subversive 
techniques and devices. But after 1938 principles and tech- 
niques “to take the necessary measures to eradicate from the 



THE DOGMA OF INTERNAL SELF-DETERMINATION 81 

Americas the spread of doctrines that tend to place in jeopardy 
the common Inter-American democratic ideal" were evolved 
step by step by consultative meetings of the foreign ministers 
— ^initiated by the Lima Conference of 1938 — at Panama 
(1939), Habana (1940), and Rio de Janeiro (1942).*® After 
Pearl Harbor, South America was alive to the very real dan- 
ger of military invasion carried from Dakar to Brazil, for 
which the Fifth Column seemingly had been prepared over 
a long period. 

Pan-American solidarity rose to the occasion. Resolution 
XVII of the Rio Conference became in due course the Magna 
Charta of coordinated and systematic defense against Axis 
intervention by internal subversion of the existing form of 
government. A special Pan-American agency was created in 
the Emergency Advisory Committee for Political Defense — 
since April, 1942, in uninterrupted session at Montevideo — 
to function as the general staff against political warfare of 
the Axis.i* It is interesting to observe — and may well be a 
portent for the future not only in the Western hemisphere — 
that here, by an altogether novel and wholly pragmatic 
method, a technique was evolved which reconciled mutual 
nonintervention in internal affairs among the American states 
with that degree of collective influence and moral persuasion 
bearing on the internal conditions of each American republic 
which was imperatively required by continental solidarity. 
Safeguarding the internal form of government against totali- 
tarian intervention was raised t(9 a principle common to the 
community of American nations. Nonintervention in internal 
and external affairs is the "bedrock of Inter-American rela- 
tions” (Sumner Welles). Throughout its activities the Monte- 
video committee has taken great precautions to conform to the 
Pan-American principle, enshrined in numerous conventions 
of nonintervention, in the internal and external sovereignty 
of the member states; but consultation and cooperation 
through the committee have- amounted to the mitigation if 
not relinquishment of the dogma of nonintervention. Its sub- 
sequent "Recommendations" of legislative measures to all 
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American nations became so persuasive that the committee, 
the least publicized and the most effective instrument of Pan- • 
Americanism, developed in due course, and almost automati- 
cally, into a common quasi-legislative organ of all American 
states, including the United States. Consciousness of common 
danger, and of solidarity of interest in combating political 
warfare of the Axis, was strong enough to induce all American 
states, while nominally preserving their internal autonomy, 
to make changes in and additions to their municipal law 
recommended by the Montevideo committee. Consultation 
evolved as the effective substitute for the discarded right of 
intervention among the American republics. This situation 
has absolutely no parallel in international relations although 
it may be found, with greater precision and fuller rationaliza- 
tion, as the constructive principle of federations or federated 
states.*’ Under the guidance of the Montevideo committee 
all American states except Argentina — where a military junta 
representing indigenous nationalism established a fascist 
regime for reasons of its own, and not primarily in order to 
promote Axis interest — adopted more or less uniform pre- 
ventive and remedial measures, which ultimately neutralized 
the large-scale Axis attempt at cooidinating the internal forms 
of government of American states with the totalitarian pat- 
tern. The encouraging result is that the maintenace of a to- 
talitarian form of government, far from being a matter of 
indifference to other American states, has become so much 
the concern of every single one of them that the conversion 
of any one of them to totalitarianism would be considered 
as a danger to all.*" As has been mentioned previously, the 
regrettable recognition of the fascist Farrell regime in Argen- 
tina has been a heavy reverse after auspicious beginnings 
which in the long run w’ould have made the democratic form 
of government internationally mandatory in the western 
hemisphere. 

One must not overestimate the value of legislative meas- 
ures in any country to protect democracy which lack firm 
roots in a public opinion generally favorable to democratic 
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ideas and processes. But a retrospective comparison leads to 
the belief that, if Europe's democracies had shown as much 
solidarity as the Western hemisphere against the Nazi inter- 
vention by internal subversion, some of them would have 
preserved the democratic status quo, or at least would not 
have provided the Nazi invaders with a powerful Fifth Col* 
umn. Seemingly the Western hemisphere has found in coop- 
eration after consultation a pragmatic quid pro quo for the 
anachronistic dogma of reciprocal indifference to the form 
of government of other nations. 
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THE FORM OF GOVERNMENT 



CHAPTER I 


Form of Government and World Peace 


THE THESIS BRIEFLY STATED 

l^eaving aside the arduous problem of nonintervention in 
the form of government of other peoples, we propose to in- 
vestigate, . in Part Two, the meaning of the term “form of 
government.” Necessarily this leads to a discussion of that 
most controversial issue in the science of politics, the classi- 
fication of governments and of states. 

To anticipate conclusions, it is submitted here that there 
are today only two basic “forms of government”: political 
democracy, and autocracy. For the present, the following may 
suffice as working definitions: A political democracy is a state 
in which the government’s exercise of political power rests 
on the continuous consent of, and control by, the governed, 
through elections and representative institutions. An autoc- 
racy is a state in which the government exercises political 
power without such consent of, or control by, the governed. 
The distinction acquires poicit when applied to the system 
of international relations. There is an interrelationship or, 
it may be said, a causality between form of government and 
world peace or world organization; and the two are identical, 
as we have learned the hard way. In the simplest and least 
controversial terms, a nation organized as a political democ- 
racy is more inclined to cooperate peacefully with other na- 
tions. and is less prone to resort to violence and war, than 
one organized as an autocracy. 

If these conclusions are correct — and they have to be 

See pp. 430-436 for footnotes to this chapter. 
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proved — it is obvious that the greater the number of political 
democracies after this war, the greater the chances for a 
durable peace and a workable world organization. The thesis 
can be phrased more peremptorily thus: If the establishment 
or subsequent emergence of autocracies is recognized as a 
menace to international order, the community of nations 
must see to it that they are not established, and that they are 
prevented from developing after this war. Consequently, the 
form of government of other peoples is of vital concern to all 
peoples. It is what may be called the categorical imperative 
of democracy in international relations. The ceterum censeo 
follows that the maintenance of the dogma of political laissez 
faire would seriously obstruct political reconstruction after 
this war. 

WAR AND THE COMMON MAN 

That war is the most grievous misfortune that can befall 
man, is axiomatic. It has nothing to do with the doubtful 
assertion of the pessimists that war is unavoidable unless its 
causes are removed — which seems clearly impossible — nor 
with the equally debatable contention that nothing is settled 
by war. It may be challenged by intellectuals of martial per- 
suasion who wish us to believe that war is the supreme test 
of a healthy nation or individual and produces values and 
virtues no other human experience can evoke. But it is in- 
controvertible that the common man, whatever his nation, 
would condemn war as the worst of curses. His lot is to do 
the fighting and dying. He has nothing to gain from war. 
Only mercenaries, adventurers, and the socially unadjustable 
gain from it. The common man desires peace. To him a peace 
in misery, or a miserable peace, is better than any war. This 
primitive instinct has received forcible expression by poets 
of all nations and in all tongues that social psychologists or 
political scientists cannot hope to improve. Wars in the past 
were limited in scope and intensity and did rarely affect the 
mass of the people, although it was always the common man 
who sufiPered most. With conscription and mass warfare he 
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became the immediate victim of wars his government dragged 
him into. Total war and the diabolical invention of death 
and devastation from the air converted the entire population 
into combatants and their scanty possessions into the prey of 
battle. Perhaps the Second World War, the first total war, 
was needed to drive home this lesson. 

To the common man it is a basic truth that there are no 
war-minded nations. Only the governments are war-minded. 
The war-mi ndedness of any nation at a given period is in- 
stilled into the masses by a militant and aggressive govern- 
ment, the power gioups controlling the government, and the 
intellectuals in their service. Pacifism, isolationism, appease- 
ment — whatever may be the national variation of war weari- 
ness — is deeply ingrained in modern man, and has a tran- 
scendental meaning. Not even the war-indoctrinated German 
people went enthusiastically into war when it w'as ordered by 
its government to fight and die. 

WAR AND THE FORM OF GOVERNMENT 

The cattses of war are so manifold that no single reason 
can explain any single war; nor the most inclusive general 
etiology, all wars. Rational and irrational elements, economic 
incentives, historical myths and prejudices, accidental config- 
urations ol power, the psychological structure of the nations 
— a most complex factor in itself — all play their parts. More- 
over, in any given case the determinants vary according to the 
observer. Howevei, one aspect of the causation of wais has 
drawn surprisingly little attention; namely, the interrelation 
between the form of government and war. This may be due 
to the traditional indifference toward other peoples’ internal 
affairs. The most cursory review of international wars in mod- 
em times would prove the assertion. None of these was started 
by a state organized as a political democracy. Since political 
demcxTacy came to tlie world no earlier than the late eight- 
eenth century, the experience of previous periods does not 
affect the argument. 

The wars of the French Revolution originated in attacks 
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by the monarchical powers on the antiCeudal forces incarnat- 
ing the ideas of 1789. The wars of Napoleon against Europe — 
reactions of fear and terror of a single man if we follow Fer- 
rero — emanated from a Caesaristic dictatorship, the modern 
version of autocracy. Under the peace settlement of Vienna, 
Europe enjoyed almost a century of unprecedented stability 
without a large-scale international conflagration. The major 
parties to the Crimean War were Russia, Turkey, France un- 
der Napoleon III, and Britain: and all except Britain were 
autocratic monarchies. Prussia fought the three wars of ag- 
gression against Denmark, Austria, and France as an authori- 
tarian monarchy after Bismarck had eliminated, in the famous 
Prussian constitutional conflict, the opposition of the Liberals 
(Progressives) in the Prussian parliament. In 1870 both Prus- 
sia-Germany and France were authoritarian states. So were 
Russia and Turkey in 1877-1878 and Russia and Japan in 
1904-1905. Without going into the controversial question of 
the guilt for the First World War it seems to be sufficiently 
established that the Western democratic powers were drawn 
into it by the authoritarian monarchies of Austria-Hungary, 
Germany, and Tsarist Russia. Likewise, in the long armistice 
between the two world wars practically all wars originated in 
authoritarian states: Russo-Polish War, 1920: Chaco War be- 
tween Paraguay and Bolivia, 1932-1935. The Second World 
War was brought about by Nazi Germany, a totalitarian dic- 
tatorship. The superficial criterion of who first formally de- 
clared war is beside the point, Lecause dictatorships dispense 
with such formalities. The policy of appeasement, whatever 
its demerits, demonstrated to the hilt the democracies’ reluc- 
tance to take the sword, which they did only when they were 
in peril of annihilation. 

This brief survey may be accused of oversimplification 
in view of the War of 1812, the Mexican and Spanish-Amer- 
ican wars, and the Boer War, in which democracies were bel- 
ligerents or even aggressors — conflicts more or less marginal in 
character. The evidence is abundant to prove that a govern- 
ment without constitutional limitations and able to control 
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public opinion is more likely to resort to war than a govern- 
ment that has to convince its people of the necessity of war. 
It is significant that recent efforts to make the actual decla- 
ration of war by a government subject to the specific ultra- 
democratic approval of a referendum are largely confined to 
political democracies. Unless all states abide by it, the manda- 
tory submission of the declaration of war to a popular vote 
would place the democracies at an unbearable disadvantage.* 
Democracy does not go li^tly to war. Would we have entered 
without Pearl HarborP'^ontrariwise, dictatorships are driven 
to war by their own dynamism: internal tensions require an 
outlet in the emotionalization of the people attendant on a 
foreign war.'**lt is nearly a historical law that dictatorships 
end in war and defeat. Cromwell's military dictatorship, which 
in no wise fits into the pattern of modern Caesarism, is one 
of the rare exceptions to the rule. On the other hand, democ- 
racies, in which the government rests on the participation and 
consent of the common man, are unaggressive because the com- 
mon man abhors war and is able to restrain by democratic 
controls any militancy in his rulers. Only governments, it 
should be repeated, are aggressive. But the causality between 
autocracy and war does not end here.' A government which 
has come to power and must maintain itself by internal vio- 
lence cannot be expected to behave peacefully toward other 
countries. Hitler's methods in conquering first the Weimar 
republic and then the internal opposition to his regime, had 
close and, unfortunately, long ignored parallels in the methods 
with which he overcame the foreign opposition to his dominat- 
ing Europe. The leopard could not change his spots. The prin- 
ciple of the rule of law is indivisible, as is peace: it cannot be 
denied internally, and honored externally, by one and the 
same government. The counterargument that even the most 
autocratic government, in going to war, requires the support 
of its people if not their consent, is fallacious. A political sys- 
tem based on compulsion which has robbed its people of the 
free manifestation of their reactions, may well purport to 
speak for the people or pretend that it is the people. If this 
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situation is realized in the light of the totalitarian aggression, 
the vital importance of the internal form of government of 
any nation to its neighbors and to all nations, long before 
aggression is actually committed, becomes plain. 

INTERNATIONAL COOPERATION AND FORM OF GOVERNMENT 

Against this thesis it may be argued that diversity in form 
of government has not prevented or impeded peaceful coop- 
eration of nations.^ The classic example is the alliance of the 
Most Christian King of France with the sultan of the infidels, 
without many qualms of conscience on either side; in recent 
times democratic France and Britain were allied with abso- 
lutist Russia in the Triple Entente; and in the present war 
Britain and' the United States are allied witli Soviet Russia, 
whose pretended democracy is hardly consonant with the Fed- 
eralist’s and Bagehot’s and Mill's concepts of constitutionalism. 
We do not know enough about what may be the squared circle 
of a totalitarian democracy in Russia. At any rate, correct as 
the assumption may have been in the past, it has changed its 
complexion in our time. In earlier times, diversity in form of 
government did not preclude peaceful coexistence in the com- 
munity of nations, because the states and their governments, 
whatever their political structure, agreed on certain fundamen- 
tals of international comity. Absolute monarchies had a sense 
of honor, partly traditional, partly based on an intangible 
group solidarity which made Tsarist Russia, the authoritarian 
monarchy in Germany, and even the Sublime Porte and the 
Shah of Persia (these two condemned by the political theorists 
of the past as the archetypes of despotism) abide by the rules 
of the international game. The mob-rulers, gangsters, Bohemi- 
ans, and adventurers whom Fate in our time has lifted from 
the bottom ranks to the pinnacle of absolute power know 
nothing of honor or tradition, and the intellectual pimps who 
write their briefs and plead their rase forget about it. The 
autocracies of old were conservative, trying to hold their ground 
against the rising tide of liberal dynamism in the same man- 
ner as the democracies in the period between the two world 
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wars tried to hold against the onslaught of the totalitarian 
tidal wave. Absolute monarchies did not conspire against states 
with a different form of government through intervention by 
internal subversion. They were not totalitarian to the point 
of enslaving the masses of their people. Whatever may be said 
against the internal organization of Tsarist Russia and authori- 
tarian Germany, neither was a lawless state in the sense which 
makes totalitarianism the negation of law. The authoritarian 
government prevailing in the German Empire before 1918 was 
wholly compatible with the rule of law governing the relations 
between government and the common man. As long as autoc- 
racy confined itself to its own people, diversity in the form of 
government was not a primary cause of international disorder. 

In our time autocracy, in the form of totalitarianism, has 
revolutionized intei national relations because of the exclusive- 
ness of its ideological premises. Formerly international politics 
was governed by the' liberal idea of live and let live. Political 
parties, even though they had their parallels in different na- 
tions, did not set out to convert, conquer, and dominate the 
world: forms of government had no missionary aspirations. 
Today a situation has evolved in which the "we or they" 
alternative is inescapable. One political system calls for the 
extermination and extinction of the other in order to secure 
its own survival. With the emergence of revolutionary world 
movements the problem of form of government has become 
transnational and uncompromisingly militant. The world has 
become so small and so closely knit together that, in Lincoln’s 
words, it "cannot endure permanently half slave and half free.” 
•^The dictator of our time lives in constant fear of rebellion, 
suspecting that as long as democratically constituted nations 
exist, his people will look with envy across their borders, re- 
membering their own loss of freedom. Contrariwise as long 
as totalitarian countries exist, authoritarian-minded power 
groups in constitutional states will be tempted to imitate their 
pattern. It is this which renders diversity in form of govern- 
ment so dangerous to the world. 
j It may be asked: What difference does it make if a nation 
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prefers a nonconstitutional form of government, provided that 
an effective international organization prevents it from going 
to war? The answer is that totalitarian ideologists have proved 
to be internationally contagious, as liberalism and democracy 
once were; and they will remain so for a long time to come. The 
most elementary rules of health demand that an endemic dis- 
ease shall not be permitted to develop into an international 
epidemic. The idea that international fascism will disappear 
with the fall of the Nazi regime is a deluaion. "binder Napoleon, 
the Jacobin party was completely suppressed; yet international 
Jacobinism was resurrected with the label of liberalism, its 
victorious successor and heir. Nor will fascism lose its spell and 
magic only because its original champions are destroyed. An 
ideology which has so penetrated tlic imagination of millions, 
and (this should not be forgotten) has given so many tangible 
benefits to its tollowcrs, is bound to retain its appeal. Nobody 
familiar with the history of militant ideology would be sur- 
prised to find the generals of the Wchrmacht (fully as guilty 
as the Nazis) assume the protective coloration of non-Nazis, 
and bide their time for the next test. Therefore, any autocracy 
remaining after the war would become a potential center of 
totalitarian resurrection .'^ven without a legende Hitlerienne, 
the fascist myth, martyrology, and ritual will be emotional 
forces to be reckoned with for generations. 

There is one point which should not be complacently over- 
looked. International fascism has become more than an ideol- 
ogy: it is a political technique which a resolute power group 
may conveniently apply within any country where democratic 
traditions either are absent or are loosely rooted. It is a tech- 
nique of political dom'ination which moves under its own 
steam.'^'^hen Mussolini argued in the early years of fascism 
that it was no article for export, his contention had an engag- 
ing ring to the ears of the liberals, traditionally indifferent 
to other peoples' governmental experience. But in the current 
world revolution the fascist technique has become an inter- 
national commodity, capable of successful introduction into 
any country under given conditions; and conditions can be 
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made to order by virtue of the identity of fascist institutions, 
almost interchangeable wherever fascism exists. Therefore the 
continued existence of fascist regimes, even in politically mar- 
ginal or neutral states such as Spain and Argentina, is a serious 
threat to world peace which no denial of the ideological char- 
acter of this war can minimize. 

THE FAILURE OF THE LEAGUE OF NATIONS 

The question why the Geneva system has failed, is of cru- 
cial importance for international reconstruction after the war. 
The breakdown of the first large-scale international experi- 
ment destined, in the words of the preamble to the Covenant, 
“to promote international coopieration and to achieve interna- 
tional peace and security” is variously ascribed to technical 
shortcomings such as the predominance of the principle of 
unanimity; to the basic structural defect in its lack of sufficient 
coercive power against recalcitrant members; to its failure to 
achieve universality by leaving powerful states outside and 
allowing a member to lesign or to be expelled; to unadjustable 
political tensions arising from unjust peace treaties and the 
efforts of the victors to perpetuate them; last but not least, 
to the deplorable absence of an international morality. All 
these weighty arguments deserve attention and study in the 
founding of a new international organization; but, on the 
whole, they touch symptoms alone and do not reach the cause. 
The issue, enormously complex, must not be ovei simplified. 
But if there is one primary reason for the failure it is the fact 
that, within one and the same organizational frame, antipodal 
and heterogeneous systems of government like dictatorships 
and the constitutional-democratic state are incapable of living 
together. This aspect of the Geneva system has been surpris- 
ingly little noted * in the vast literature on world organization 
in the past and in the future.^at is self-evident that any interna- 
tional organization whose members do not work together on 
the basis of the rule of law, will be little more than legalized 
anarchy. The League of Nations w'as created for the effective 
cooperation of states under the universally accepted principle 
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of constitutional government, whether republican or monar- 
chical. It was intended to be the means of peaceful settlement of 
controversies between states with the common belief in the 
rule of law and the principles of justice and equity. But it was 
generally ignored that the indispensable corollary of the rule 
of law between states is the same rule of law within the states. 
A dictatorship which scorns the rule of law within its own 
state is fundamentally incompatible with an interstate system 
based on constitutional procedures. It has abandoned within 
the state the constitutional procedures and guarantees which 
it is supposed to apply to its relations with other states. It 
treats its own subjects with violence and lawlessness; it spurns 
the sanctity of the rule of law in relations with them; it is 
operated by the hunches and obsessions of the men accidentally 
in control of the coercive power of the state. Such a govern- 
ment cannot possibly be conciliatory, law-abiding, treaty-ob- 
serving toward other governments. Be it repeated:*lHe rule of 
law is indivisible. It cannot exist with a split personality, ex- 
tolling and practicing violence internally and devoted to peace- 
ful methods externally. The autocracies of Japan, Germany, 
Italy were the wreckers of the I.eague. They destroyed it by 
successive unpunished aggressions: Japan against China, 1931 
and 1937; Italy against Abyssinia, 1935: Italy and Germany 
against Spain, 1936. Sanctions against Japan may have been 
impossible without the cooperation of the United States, which 
was not a member of the League; the failure of sanctions 
against Italy was due to the fact that influential sections of 
the ruling classes in Britain and France, sympathetic with the 
Italian form of government, could not or would not realize 
that Ethiopia and Spain were the curtain raisers for Hitler’s 
large-scale aggressions. 

In the long run, no dictatorship is able to resist the tempta- 
tion to the lawlessness abroad by which it has profited at home. 
The brief history of the Geneva League evidenced that the 
Jekyll and Hyde situation of a dictatorship forsaking liberty 
within its national borders and playing the game of the League 
putside them was in no case enduring. Italy and Japan were 
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cooperative members o£ the League only as long as it suited 
the opportunistic or selfish interests of their autocratic rulers. 
The same is true, to a much lesser degree, of Russia — though 
her attack on Finland can be explained as a strategical move 
against the coming Nazi assault. In interstate relations the 
principles of constitutionalism and of despotism are mutually 
exclusive, and their presumed coexistence within the Geneva 
system was bound to destroy the League sooner or later. Had 
the experiment of the Holy Alliance been less obscured by 
liberal prejudices, the framers of the Geneva system could 
have learned from it that affinity if not homogeneity in form 
of government is the basic prerequisite of international co- 
operation. 

Finally, one may wonder why sanctions by the League 
against a member that committed an act of aggression (Article 
i6 of the Covenant) were directed against the state violating 
the Covenant, and not against the government responsible 
for the violation. The League never chose to investigate why 
a member state resorted to aggression. It took the act of a 
government as implicating the state, even though the people 
of the allegedly violating state had no control over the act. 
What, after all, was the government? Merely a group of men 
who were known to have excluded their people from any 
influence on their decision. Thus the people were penalized 
for an act of their government of which they were utterly 
innocent, and the guilty government, in exclusive mastery of 
all manifestations of public opinion, could easily manipulate 
it in such a way as to make the world believe that its action 
was endorsed by the people. But the shibboleth of intangible 
internal self-determination prevented the question. Are the 
people aggressors, or the governments? and thus prevented an 
attack on the roots of the problem of international lawless- 
ness and world peace. No security system will work — or will 
be fair, for that matter — unless it divests itself of the legally 
irrefutable presumption that any government (regardless of the 
methods by which it has come into power, and maintains it- 
self) represents the people of its state, and unless it realizes 
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that sanctions applied against a state whose government does 
not genuinely represent its people may be a grave injustice, 
because an innocent people is made to suffer for its sinning 
government. 

A serious study, by those who devised the new security or- 
ganization, of this basic cause of international lawlessness 
should have led to a more precise definition of the aggressor. 
There is hardly an aggressor nation unless it identifies itself 
with its aggressor government. Probably in most cases sanc- 
tions against an alleged aggressor state can be avoided if the 
people are given a chance to pass judgment, by way of elec- 
tions or through other democratic procedures, on the govern- 
ment which is guilty of aggression. Neither the Dumbarton 
Oaks scheme nor the International Security Organization of 
San Francisco reveals the slightest awareness of this crucial 
problem and its far-reaching implications.'^^bsessed by the 
traditional indifference toward the internal affairs of the “sov- 
ereign” states, they continue to identify state and government 
and, thus, heavily mortgage future security. 

THE FEDERAL PARALLEL 

A popular assertion is that world peace and world order 
would be secured best if all states of the world would organize 
themselves as a “world federation” or a “world state.” The 
less ambitious of the Utopians would be satisfied with a "Uiiited 
States of Europe,” “Paneuropa,” or "Union Now,” and similar 
brotherhoods of nations in the Western hemisphere and in 
Asia. Such rhapsodies in geo/Solitics point out that the higher 
stage of world organization logically evolves from the histor- 
ical precedents of the federation and the federal state, which 
demonstrate within their spatially more restricted areas what | 
the world federation would accomplish in a global field.* 

The federal concept covers two different forms of organi- 
zation which are frequently not properly differentiated. The 
stage of federation usually precedes that of the federal state. 

-^A federation is a combination of sovereign states for common 
political purposes, in which the individual members renounce 
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some rights to the central entity or its agencies but retain 
their individuality as sovereign states. Contrariwise, a federal 
state is a new sovereign state formed by individual member 
states which, while retaining certain agreed rights, lose their 
identity as sovereign states.® Under the Articles of Confedera- 
tion the thirteen colonies were a federation; under the Consti- 
tution of 1787 they became a federal state — the United States. 
Most federal states in existence today have passed through 
these two stages in their political evolution. 

The premature application of the federal idea to the world 
at large is bound to fail, because the basic conditions and 
prerequisites of practical federalization do not exist at this 
stage. Every single historical federation or federal state origi- 
nated from the organic and natural coalescence of separate 
political units into the higher entity. '<They could coalesce 
because each had developed a degree of social, economic, moral 
affinity with other units which, under a specific impulse, called 
for union with them. In most cases the affinity was accom- 
panied by, and was dependent on, a considerable homogeneity 
in social and political institutions. Without such affinity of 
conditions and homogeneity of purposes, federal integration 
is impossible; nor can these prerequisites be presumed or arti- 
ficially created. Whoever examines with an open mind the 
potentialities after this war must come to the conclusion that 
the countries of Europe, with their diversities of social stand- 
ards, national traditions and ambitions, cultural patterns, have 
not yet attained such affinity and homogeneity as will lead to 
natural coalescence and permit the operation of/the federal 
idea and the introduction of federal techniques.'^he "consti- 
tutions” of the "United States of Europe” written by eminent 
constitutional lawyers, the quota systems elaborated by expert 
card players, and similar intellectual pastimes are unrealistic 
and untimely. But all such endeavors are useful, because they 
keep alive the vision of a fully integrated world system which 
mankind is bound ultimately to reach in its evolution. If 
Hitler had been more than a narrow-minded and half-edu- 
cated nationalist of the nineteenth century with the sour 
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heritage of petty Austrian provincialism, his “New Order of 
Europe” could have been a milestone on the road to a genuine 
European community of nations. 

Dumbarton Oaks, more realistic and less utopian than the 
schemes of the new federalists and the powerful pressure groups 
behind them, has shocked them into silence for the time being. 
None the less, a closer study of the federal idea is rewarding, 
whatever its structure, aims, powers. The federation and the 
federal state have a number of features in common: The union 
of states is intended to be permanent; the federal entity guar- 
antees to each member its political existence and integrity 
against compulsory absorption by other members or by for- 
eign powers; the federal entity has the right — and the duty — 
to maintain peace and order between the members composing 
it.HFlie*^sence of the federal scheme, thus, is the guarantee 
by the federal entity of the political existence of every member 
state, and the resultant right and duty of the federal entity 
to intervene in the internal affairs of the member state in case 
they conflict with the interests of the whole. 'Tins is the essen- 
tial lesson which any international security system must learn 
from the federal parallel. Guarantee of political existence and 
right of intervention are necessarily complementary. The har- 
monious operation of the federal system demands homogeneity 
in form of government among the/fnember states and the 
federal entity to which they belong.'^Both a republican federa- 
tion in which the members are monarchies and, vice versa, a 
federation organized as a monarchy with republican member 
states, are theoretically and practically inconceivable. States 
entering a federation lose the privilege of determining their 
own form of government. Political alliances between republics 
and monarchies are possible and frequent, but diversity in form 
of government is incompatible with the federal idea. Security 
of political existence and defense against aggression are bought 
by the individual state through the surrender of its right of 
unlimited internal self-determination. Our own history testi- 
fies to the truth of this statement. The War Between the States 
came when the North tried to interfere with the internal 
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regime of the South, which insisted on its “right” to regulate 
the issue of slavery. Civil war was the logical result of John 
C. Calhoun’s theory of unrestricted internal self-determina- 
tion of the member states within a federal union, including 
the right to nullify federal acts and even secede from the 
Union. Insistence on states’ rights — that is, unabridged in- 
ternal self-determination — ^almost destroyed the Union. No 
federal entity can exist and operate with diversity among its 
members in form of government. The great Montesquieu fully 
realized that it is essential for any federal structure to be com- 
posed of states of similar or homogeneous forms of government.® 

Consequently, most federal constitutions contain two prin- 
ciples in mutual support: (i) the requirement of homogeneity 
in form of government among the member states; and (?) the 
guarantee of a specific form of government to the member 
states. From the interplay of these two essential principles 
there follows the right of the federal authorities to intervene 
in the internal affairs of any member state which fails to ful- 
fill the basic condition of homogeneity in form of govern- 
ment. Sacrifice of internal self-determination by the members 
is more than compensated for through the protection and 
guarantee by the federal entity. 

Our own constitution (Article IV, section 4 ) conforms to 
this principle: “The United States shall guarantee to every 
State in this Union a republican form of government.” Man- 
datory assimilation or coordination of member states in their 
forms of government to that of the federal entity is the rule 
of all Latin American federal states.^ While in most cases 
the requirements are limited to acceptance of general prin- 
ciples (such as the republican, or the republican-representa- 
tive and democratic form of government) and leave the imple- 
mentation to theory and practice,® a number of federal 
constitutions contain definite institutions for the setting up 
of member states under the federal system. Switzerland guar- 
antees the cantonal constitutions only if they contain nothing 
in conflict with the federal constitution; if they guarantee the 
exercise of political rights according to the republican (rep- 
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resen tative or democratic) principle; and if they are accepted 
by the absolute majority of the citizens and remain subject 
to amendment by it.® Germany, the country with probably 
the amplest experience in federalization — beginning with the 
German Confederation of 1815 — insisted down to 1933 that 
the forms of government of the member states must be homo- 
geneous. The democratic constitution of the Paulskirche went 
so far as to prescribe detailed minimum standards for the 
regimes of the member states.'^ The Imperial constitution of 
April 17, 1871 — based on a compact of the rulers — set no 
specific conditions for the form of government of the member 
states; but a monarchical form was tacitly implied. The Sec- 
ond Reich embraced twenty-two monarchies and the three free 
Hanseatic cities — an anomaly which was not in the slightest 
disturbing. The republics did not think of proselytizing for 
their form of government, and the city representations were 
as pompous as their monarchical counterparts. However, Arti- 
cle 17 of the Weimar constitution of August 11, 1919, not only 
confined internal constitutional autonomy to the “republican 
form” of government,^® but, in addition, established obligatory 
norms for accomplishing this: the parliament was to be elected 
by equal, universal, direct, and secret vote of all German men 
and women according to the principles of proportional repre- 
sentation. Identical standards were to be applied even to the 
municipal elections. This article was interpreted by the 
authoritative commentators as setting forth that only a 
genuinely democratic-representa|ive form of government was 
permissible to the Lander, and excluding monarchical as well 
as Soviet institutions and the rule of a class minority (aris- 
tocracy). A dictatorship (fascist or communist) was incompatible 
with the federal constitution. Within these limits, however, 
the Lander were free to organize themselves as they saw fit, 
and many constitutional variations were in force throughout 
the Reich.i* On the other hand, the Reich intervened repeat- 
edly in the Lander which strayed from the path of constitu- 
tional government, particularly in Thuringia, in Saxony, and 
in Bavaria where, in 1919, a full-fledged Soviet republic had to 



102 POLITICAL RECONSTRUCTION 

be downed by armed force. The best known case of federal inter- 
vention in a member state, during the republican period, is the 
dislodgment of the Socialist-Centrist government of Prussia 
by the ultranationalist Reich government of the reactionary 
von Papen in 1932. The case does not quite fit into the system 
of federal intervention for the maintenance of the form of 
government in that the government of Herr Otto Braun was 
legally constituted in conformity with the principles both of 
the Prussian and of the Reich constitution. Intervention in 
this case was power politics for party reasons without any 
pretext of legality. Undertaken by an authoritarian cabinet 
without support of the parliament or the voters, it preluded 
Hitler’s subsequent complete coordination of the Lander to 
the form of single-party government prevailing in the Reich.^^ 

In line with traditional terminology such intervention was 
called Bundes-Exekution.^^ On the other hand, a federal Con- 
stitutional Tribunal (Reichsstaatsgerichtshof) provided for the 
peaceful settlement of constitutional controversies between the 
Reich and an individual Land, or between individual Lander, 
by judicial decisions, which — a remarkable success of an alto- 
gether new experiment in the application of democratic pro- 
cedures to interstate relations — ^were faithfully observed by all 
litigants. Be it noted that the term “intervention,” used for 
the right of a federal union to maintain homogeneity in 
government among member states and conformance with the 
federally prescribed rules for it, was deliberately taken from 
the practice of international law. 

Our own constitutional history contains a most pertinent 
illustration — nowadays regretfully remembered in some quar- 
ters— of the insistence on the basic prerequisite of any federal 
union; to wit, that member states must be homogeneous in form 
of government among themselves and with the federal entity. 
During the period of Reconstruction the victorious Union im- 
posed upon the vanquished states compliance with rigid terms 
for readmission into the Union.* Among the terms were: exclu- 

• For other aspects of the American Reconstruction period, see infra, 
pp. got ft. 
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sion of certain notorious rebels from the right to hold state or 
federal office; exclusion from the franchise of citizens who would 
not swear allegiance to the principles of the Union; federal con- 
trol and supervision of the new constitutions to be adopted by 
the vanquished states; fulfillment of certain conditions in the 
adoption of these, such as the holding of conventions, and the 
ratification by a majority of the qualified voters; federal polic- 
ing of electoral processes in order to protect the interests of 
the Union, which were deemed common to all states; certain 
legal conditions for subsequent participation in the Union, 
such as acceptance of the Fourteenth and Fifteenth amend- 
ments. We are not concerned here with the wisdom or the effec- 
tiveness of such methods of federal compulsion. But there is 
hardly a more striking example in history to prove the cardinal 
principle that in any federal state national unity can be 
achieved, in the long run, only through political uniformity 
among the member states, and that even compulsion is justified 
as a means of bringing about this supreme goal. 

The lessons of the federal idea for political reconstruction 
after the war are obvious: If homogeneity in government 
among the member states of a federal system is vital both to 
the federal government representing them all and to the mem- 
ber states themselves, and if that federal government has incon- 
testably the right and the duty to supervise observance of its 
minimum requirements, then a similar homogeneity among the 
nations participating in an international organization which 
follows in substance the federal pattern, even though it is not 
a federation, is of vital concern to them all. This premise being 
accepted, the conclusion follows that, among the member states 
of an international organization, no form of government must 
be established which is inconsistent in nature and techniques 
with the international aim, preservation of world peace and 
world order. 



CHAPTER II 


Discourse on the Classification of States 
and Governments 


Article 3 of the Atlantic Charter, in proclaiming the right 
of every people to choose the “form ol government” it will live 
under, implies that there are several such forms from among 
which each nation tnay make its selection. Which are those that 
are available today? Seemingly the authors of the document, 
representing the two leading political democrat ies of the world, 
exercise a commendable restraint in phiasing the article. Noth- 
ing would have been more understandable than that they 
should indicate at least their preference for the form of gov- 
ernment of their own countries. But, deeply imbued by the 
libera] tradition of political laissez faite, they not only refrained 
from advertising the value of their own national product but 
seemed to be unwilling to admit that there are differences in 
the rank and grade of governmental forms. United against 
totalitarian dictatorship, they must, after all, have been aware 
that the existing differences in form of government pertain to 
quality as well as to form. 

The following discourse on the classification of states and 
governments sets out to prove by elimination that, in terms of 
the rationale of the Atlantic Charter itself, the potential choices 
of the form of government are substantially limited. Tabula- 
tion of the available “forms of government” would be meaning- 
less unless it permitted, by way of comparison, a value judg- 

See pp. 436-^38 for footnotes to this chapter. 
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ment as to which among the difFerent forms are "good,” which 
"bad,” and, perhaps, which is the objectively "best” form of 
government. 

THE SEARCH FOR THE “bEST” FORM OF GOVERNMENT 

To classify and to evaluate forms of states and of govern- 
ments is one of the oldest and most respectable tasks of political 
science. If these exercises had been conducted only to satisfy 
the classifying urge of thinking man and his intellectual curi- 
osity, the ink poured out on the subject would have been futile. 
But always the effort was geared to the discovery of qualitative 
preferences. It received its stimulus from the search for the 
“best” form of government since dissatisfaction with existing 
political conditions seems to be an inherent trait of the political 
animal, man. Every reputable political thinker ultimately differ- 
entiated between recommendable or “good,” and reprehensible 
or “bad” forms of government. Aristotle was the first to try his 
hand at the game; he established, on the empirical basis of a 
comparative material never equaled, the classic division in ac- 
cordance with the number of persons holding political power, 
into monarchies, aristocracies, polities (his name for what we 
moderns would call constitutional democracies). It has long 
been recognized that such a purely quantitative distinction is 
pointless and mechanical unless supplemented by a qualitative 
evaluation which Aristotle found in the “perversion” or “degen- 
eration” of these basic “ideal types,” eloquently described as 
tyranny, oligarchy, democracy (or mob rule). Aristotle was 
wholly conscious of the fact that there are no good or bad types 
of government per se: the qualification is always dependent on 
the government’s use of its political powers, whether for its own 
benefit, for a class or group interest, or for the common welfare. 
He himself favored the middle-class ideal of the polity, the un- 
degenerated form of rule of the people for the benefit of all. 
Ever since Aristotle, the accent of the classifying analysis was 
on the “best” form of government. As a rule the great political 
thinkers did not project their speculations into a utopian 
vacuum of what ought to be — ^they idealized, mostly for very 
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practical reasons, a specific and concrete state organization; and 
among political systems those of Rome and Britain have deserv- 
edly enjoyed the greatest reputation through the ages. Realistic 
enough to discard Aristotle's rigid formalism of “pure” forms, 
his successors found in the “mixture” of the classic elements the 
“best” form of government. Polybius, fascinated by the glory 
that was Rome, stands at the beginning of this impressive 
ancestral line, followed by medieval scholastics climaxing in 
Thomas Aquinas. The systematization of the constitutional 
state, pragmatically developed in modem times first by England 
as a priceless gift to Western civilization, was possible only 
through the concept of the “mixed” form of government. 
Locke, Bolingbroke, Montesquieu, the Federalist, French and 
early German liberals, by commonly adhering to the “mixed” 
form of government as the key to the best state, actually can- 
celed out the classic division and fused its categories into one. 
On the other hand, the “absolutists” among the political think- 
ers — Machiavelli foremost, but no less Bodin, Hobbes, Rous- 
seau (whose totalitarian implications one is surprised not to 
see better utilized by the Nazis) — leaned heavily toward the 
“pure” forms of government, whether absolute monarchy or 
absolute democracy which, from the eighteenth century down 
to De Tocqueville, Burckhardt, and Spengler, were justly con- 
demned as tyrannical. 

It is unfortunate that no political philosopher of our day, 
so much wiser by new techniques and institutions, has been 
moved to rewrite the analysir of the classification of govern- 
ments. The gap is due, perhaps, to the fact that we have become 
more skeptical as to the “best” form of government than were 
the Solomons and Solons of the past. Our relativistic sophisti- 
cation shrinks from generalizations. The most we are willing to 
admit is that some forms of government are better than others 
for specific peoples. The liberal attitude of indifference to, 
and the argument of nonintervention in, other peoples’ internal 
affairs are colored by such relativism. This is all the more re- 
grettable because we know from our own cruel experience that 
certain forms of government are bad for any people even 
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though there may be no single form of government which is 
good for all peoples. 

THE TRADITIONAL CLASSIFICATIONS 

The road toward a realistic reclassifying of forms of govern- 
ment is still blocked by conventional terminology. Tradition 
has provided us with two separate sets of divisions which polit- 
ical theory since has combined and confronted in endless varia- 
tions: the Aristotelian tripartite classification of states or gov- 
ernments as monarchies, aristocracies, and democracies or 
polities, according to the number of persons holding power; and 
Machiavelli’s ^ dualism of monarchies and republics, accepted 
by Hobbes, Rousseau, and many others. His assumption — per- 
ceptibly influenced by his experience of the rising national 
absolutist state in Italy — is that in a principality (monarchy) 
sovereignty rests with one man whether by right or by usurpa- 
tion, while in a republic sovereignty rests with more than one 
man. But, differing from the quantitative nominalism of older 
political theory, Machiavelli treats aristocracy and democracy 
as substance and content and not as form and frame. This 
monarchy-republic classification has grown into a veritable 
stereotype, which is probably what the authors of the Atlantic 
Charter had in mind when they wrote into it the choice of the 
“form of government.” 

Both traditional classifications are utterly useless in our day 
because they refer only to the external framework of govern- 
ments, and not at all to their aerial conduct. Nor do they indi- 
cate the respective social forces behind the republican and the 
monarchical facades which make the wheels go round. This 
defect is made understandable by the excessive legalism of 
previous political theorists who, while pretending to be objec- 
tive, actually were out to write a brief in the specific case they 
had at heart. Montesquieu, whose genius shines more today 
than ever, came much closer to realities when he implemented 
the traditional classification of states — ^which visualized them 
merely as organizational patterns — by ascribing to each type a 
moral principle or a social idea; namely, virtue to democracy. 
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moderation to aristocracy, honor to monarchy. The only defect 
of this sociological approach was that his principles did not fit 
the types of government, and his historical material did not 
support the principles. It was left to recent sociologists — Mosca, 
Pareto, Michels, Max Weber — to demonstrate that no connec- 
tion whatever exists between forms of government (institu- 
tional arrangements) and social forces (the objectives for which 
they are, or can be, used). They have demonstrated that every 
state, regardless of its form of government, is operated by an 
oligarchy — ^whether professional politicians, bureaucracy, vested 
economic interests. 

It is obvious that the sociological approach is so incompati- 
ble with the classic stereotypes for differentiating forms of gov- 
ernments that in our time the very term “form of government” 
has an antiquated ring. What does it explain of the nature of a 
state? Both monarchy and republic, as regards social determi- 
nants of political power, can be — and are — militaristic, pluto- 
cratic, bourgeois, squirocratic, capitalistic, bureaucratic, oligar- 
chic, feudal. Aristocracy, once universal suffrage had triumphed 
universally, ceased to exist as a “form of government.” 
Monarchy, conceived in the spirit of divine right, is today 
a mere echo of its past except when approximating dictator- 
ship; and tlien it relies no longer on the magic of kingship 
but on the bayonets of its armed forces. Nor is republican gov- 
ernment identical with democratic rule, though for reasons 
widely different from those for which the Enlightenment and 
the Federalist resisted the introduction of democracy. A mon- 
archy can be democratic and frequently is, while a republic can 
be tyrannical: and this renders meaningless the formal distinc- 
tion between monarchy and republic. The republican form of 
government has become a frame for a one-man dictatorship 
which, more absolute in power than the most absolute monarch 
of the past, is not classified as a monarchy. Nazi Germany — in 
spite of the claim of the Nazis that the Third Reich, as 
volksgefuhrte Demokratie or as Fiihrerstaat, forms a class by 
itself ® — is formally republican. Fascist Italy before the repudi- 
ation of Mussolini by the Crown was identical with the German 
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totalitarian dictatorship in the exercise of political power; but 
it was still to be classified as a monarchy, along with Great 
Britain, which was in substance a constitutional democracy. At 
the same time, in terms of the stereotyped classification, the 
United States and the Third Reich had to be grouped together 
as republics. 

A REALISTIC CLASSIFICATION: POLITICAL DEMOCRACY AND 

AUTOCRACY 

The inescapable conclusion drawn from these absurdities 
to which the classical stereotypes lead, is the demand for a more 
realistic substitution. “Form of government” is not determined 
nor deterpiinable by any formal criterion, nor by any social 
principle or moral idea. It must be based on appraisal of the 
methods and techniques which are used, in any particular state, 
for the exercise of political power by the government. Form of 
government is the manner in which political power is created 
for, and exercised by, those holding it. This is by no means a 
novel method. Bodin properly distinguished between type or 
form of states {status republicae) and type or form of govern- 
ment {ratio gubernandi).^ Kant * expressed the same idea with 
inimitable clarity. A more legal twist can be given to the defi- 
nition by saying that the form of government is circumscribed 
not by who represents the will of the state but how — that is, by 
what procedures and techniques — the will of the state is formed. 
From this it appears that to differentiate between “forms of 
government” and “forms of state” is of no more than historical 
relevance. True, state and government are not one and the 
same. But the type to which a state belongs is determined by 
the manner in which it is governed; and, in turn, the type to 
which a government belongs is determined by the manner in 
which it reflects the will of the people. 

If we accept manner of exercise of political power as a serv- 
iceable classificatory principle, governments of today are either 
political democracies or autocracies. Both terms require defini- 
tion, which should be brief, broad, and nontechnical. Political 
democracy,® then, is the form of government whose legitima- 
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tion is the democratically manifested consent of the people. 
The government obtains office through consent of the people 
and is accountable to them for its conduct of office by demo- 
cratic techniques. The principle of the political democracy is 
the rule of law. Political democracy is nothing else than Lin- 
coln’s immortal “government of the people, by the people, for 
the people.” To too many in the United States this phrase has 
become a worn coin in the currency of politics, expressive of 
patriotic exaltation when called for, at best an accepted verity. 
To less fortunate nations it will be, after this war, gospel and 
revelation. The Atlantic Charter could not equal Lincoln’s 
utterance of mankind’s aspirations and hopes in a phrasing as 
simple and as deep as his humanitarian spirit. 

Autocracy is the form of government whose legitimation is 
constraint, without democratically manifested consent of the 
people; and, even if the government has come to power through 
consent of the people, it is not accountable to them for its 
conduct of office by democratic techniques. The principle of 
autocracy is arbitrariness. The reservation in this definition 
concerning access to power is required by the version of autoc- 
racy characteristic today — democratic Caesarism — in which the 
dictator is given power without constitutional limitations and 
for an indefinite term, seemingly by consent of the people. 

PERMISSIBI.E AND NONPERMISSIBLE FORMS OF GOVERNMENT 

UNDER THE ATLANTIC CHARTER 

It is unlikely that the fathers of the Atlantic Charter in- 
dulged in much political speculation, though there seem to be 
no limits to Mr. Churchill’s erudite ingenuity or to Mr. Roose- 
velt’s mental elasticity. In its phrase “form of government” they 
probably had in mind nothing more than the familiar alterna- 
tive of monarchy or republic, with the endless variations of 
these among present-day states.^ Certainly the historical exist- 
ence of many other forms of government — for instance theoc- 
racy (which pretends to institutionalize the will of God), aristoc- 
racy, plutocracy, oligarchy — ^was not in their minds. Such 
systems grew out of the social structure in earlier times; they 
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cannot be organized deliberately today. Republic and mon- 
archy, however, as forms of government naturally imposed 
themselves on the minds of the authors of the Atlantic Charter: 
the prime minister of a monarchy, and the president of a repub- 
lic. These, and these alone, were the types eligible for internal 
self-determination under Article 3 . In the light of the two men’s 
records, and of the occasion, it is inconceivable that they have 
envisaged as eligible any other system than political democracy. 
This is their own peoples' form of government, even though 
they differ in political organization. It is inconceivable that the 
Atlantic Charter, whose Leitmotiv is liberation of the world 
from the curse of autocracy, should offer to a nation the right 
to choose dictatorship, fascism, totalitarianism, notwithstanding 
Mr. Churchill’s kind words for fascism in Spain, that deplorable 
product of expediency. Consequently, the primary choice of 
autocratic government by any nation, or the subsequent volun- 
tary transition to this by a democratically organized nation, is 
ruled out. 

Granted that the Atlantic Charter contemplates only repub- 
lic and monarchy as eligible or permissible forms of govern- 
ment, it remains to apply to these terms the yardstick of a realis- 
tic division of forms of government into political democracies 
and autocracies. In the briefest and most concise terms: Every 
people has the right to choose republican or monarchical gov- 
ernment, provided that either of them is substantially demo- 
cratic and does not amount to autocracy. Later sections of this 
book will establish the essential criteria for judging the form of 
government called political democracy,* and will investigate 
the conditions under which monarchy — prima facie a permissi- 
ble form of government — may become ineligible. 

But the analysis is not a case of I'art pour I’art. When ap- 
plied to political reconstruction after this war it leads to a 
definite conclusion: Since the establishment of an autocratic 
government by any member of the community of nations is 
conducive to international disorder and is a menace to peace, 
it is the duty of the international organization, whatever its 

*See infra, pp. iigff. 
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future form, to concern itself with the form of government of 
its member states and to see to it that autocracy is not chosen. 

DOES A PEOPLE "cHOOSE” AUTOCRACY? 

A final argument in support of the thesis that an autocracy 
is not permissible or eligible under the Atlantic Charter, may 
be distilled from its own phraseology. When a people “chooses” 
its form of government, it commits itself to a democratic pro- 
cedure. Choice is an act of free volition and of self-determina- 
tion which presupposes an election, a plebiscite, or other ra- 
tional manifestation of will. The choice of autocracy is a petitio 
principii. No people ever has chosen, of its own volition, an 
autocratic form of government. Absolute monarchy in the past 
was not rationally chosen: it existed by tradition, habit, lack 
of alternatives, and was accepted as such. Elective monarchs 
were exceptions, and were always named in accordance with 
feudal principles of representation. Since the French Revolu- 
tion, whenever a nation has chosen monarchy as its form of 
government, it has been definitely implied that the ruler shall 
be constitutionally limited. Nor is there a single case in history 
in which a people has voluntarily submitted to a dictatorship. 
Constitutional dictatorship in European and Latin-American 
states ’ must not be confused with autocracy, because it remains 
subject to constitutional limitations in time and scope. Never 
has a people chosen democratic Caesarism, the modern variant 
of autocracy.® As the personal regime of a “charismatic” leader,® 
it may pretend to have been carried into power by the will of 
the people, manifested in election or plebiscite, and thus to 
have a democratic substructure. But a close study reveals that 
in every case of Caesarism, even if the man who became dic- 
tator attained power by constitutional methods, the regime was 
actually consummated by coup d‘itat, usurpation, illegality, 
violence, and fraud. Universal suffrage, intrinsically the most 
democratic institution, usually served to bring the dictator into 
power; but in no case has he been confirmed in office by an 
honest and free manifestation of the popular will; and the 
plebiscite, because of its common abuse to indicate popular 
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support for the dictator, has lost repute as a method of demo- 
cratic consent.^® 

While, thus, no people ever has chosen autocracy, and while 
it is not likely that, after this war, any will use its right of 
internal self-determination to elect an autocratic regime, there 
is a serious danger tliat a people may surreptitiously slide into 
it, or be led into it. It is here that the right of collective inter- 
vention by the international security organization must be 
asserted. In the interest of world order and world peace, autoc- 
racy must be considered as a nonpermissible form of govern- 
ment. How it is to be prevented should have been one of the 
primary preoccupations of any international organization of 
the peace in the future. But this will be possible only after the 
doctrine of the “untouchable” character of internal sovereignty 
has been thoroughly demolished. 



CHAPTER 111 


The Essence of Political Democracy 


RECONSTRUCTION OF CONSTITUTIONS 

Unless the distinction between permissible and nonper- 
missible forms of government is clearly realized and enforced, 
p>olitical reconstruction after the war is bound to risk frustra- 
tion from the start. The choice of a form of government by a 
people means in practice the elaboration and adoption of a 
constitution.* Morally, the basic charter symbolizes and articu- 
larizes internal self-determination. Politically, the essence of a 
written constitution is limitation of political power exercised 
by the government. By its very existence the constitution re- 
strains and prevents arbitrary use of political power. Govern- 
ment under a constitution is “constitutional.” 

Autocracy cannot operate under a constitution and there- 
fore, as a rule, dispenses with one. It cannot countenance, and 
would not endure restriction in the exercise of power, because 
the formalization of authority is inconsistent with its dynamism. 
Caesaristic dictatorship in pafticular is incompatible with any 
constitution limiting its omnipotence. It justifies itself by the 
claim that it can fulfill its mission for the people only if it is 
free from any constitutional limitations in time and in scope. 

The political experience with dictatorship during the long 
armistice amply supports this statement. Where the constitu- 
tion in force was elastic enough to permit dictatorial exercise of 
power as in Italy (the constitution granted by Charles Albert in 
1848 could be amended without qualified majorities of the parlia- 

See pp. 438-441 for footnotes to this chapter. 

* Dealt with more fully infra, pp. C75 ff. 
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merit), it did not suffer extinction: it “adjusted” itself to autoc- 
racy. Where the existing democratic constitution was in conflict 
with the dictatorial system, it was either formally abolished, as 
in Franco Spain, or factually superseded without being formally 
repealed, as in Germany and in Vichy France. In some cases the 
constitution was redrafted by the dictatorial regime in order to 
maintain the requirements of pseudolegality. This technique 
was used in Yugoslavia to legalize the royal dictatorship (1931)1 
to establish authoritarian government in Austria (1934) and in 
Poland (1935). It is significant that modern authoritarian gov- 
ernment camouflages the usurpation of power through coup 
d’etat by constitutional reform, possibly without visible break 
in the legal continuity. In Brazil the democratic constitution of 
1937, though by no stretch of imagination overly democratic, 
was annulled at birth when Vargas invalidated it by assuming 
emergency powers. The methods of the different autocratic 
regimes vary with the circumstances, in particular with the 
popular support available; but in no case was the constitution 
an effective brake on the unlimited exercise of political power 
by the government.^ 

. ,-Tfie only exception to the rule that dictatorship is incom-^ 
patible with a written constitution is Soviet Russia — which does 
not necessarily prove the rule. The anomaly is readily admitted. 
To explain it, we should know more about conditions in Rus 
sia. It may well be — as the support given by the Russian people 
to the Soviet regime during the war seems to prove — that the 
Soviet system is no longer a dictatorship in the sense the fascist 
autocracies have been. It may well be that, once a generation 
wholly indoctrinated by the new values has taken the place of 
the forcibly liquidated nonconformists of the preceding gen- 
eration, totalitarianism and consent are no longer mutually 
exclusive. Probably by 1936 Russia had reached a stage of intel- 
lectual and moral consolidation which permitted the rational- 
ization of the supreme power of Stalin and the Communist 
party in a constitutional form, which, without being democratic 
in the Western sense, is democratic enough to allow the effective 
operation of a constitution. There is no foundation for the 



116 POLITICAL RECONSTRUCTION 

belief that the Soviet constitution is merely a facade, disre- 
garded by the Soviet government. Nor can it reasonably be 
assumed that the Russian people, given a free choice, would 
replace their system by any variant of democracy prevailing in 
the West. 

/^ince the American and French revolutions every great up- 
heaval has been followed by the rationalization of political 
power in a constitution. The victory of bourgeois liberalism 
over feudalism in the nineteenth century, the elimination of 
authoritarian monarchy by democratic self-determination after 
the First World War, everywhere brought new constitutions. 
Possibly after this war another tidal wave of constitution mak- 
ing will sweep over Europe. It will be shown later * which of 
the liberated countries are in a position to revive their existing 
constitutions, held in abeyance during the occupation, and 
which are likely to adopt new fundamental charters. It is true 
that there was more constitution tampering in the decade pre- 
ceding the Second World War than in any other period. Con- 
stitutions have lost much of their magic for the common man 
since he has witnessed the havoc played by governments and 
corrupt representations with their sacred pledges. Too brazenly 
has the device of constitutional "reform” been abused by the 
powers that be. Nor can our sophisticated generation recapture 
the naive optimism of the awakening nations in the eighteenth 
century, to whom a new constitution was the guarantee of 
happiness and prosperity. The nations will approach the task 
of constitution making in a’ chastened mood; to all nations 
forced to live under autocratic lawlessness, their constitutions, 
new or old, will become symbols and instruments for revitaliz- 
ing their self-respect and self-determination. The most dignified 
manifestation of regained liberty will be the constitution. 

It is unlikely that the United Nations, after the cessation 
of hostilities, will have lost the traditional respect for foreign 
sovereignties so far as to outlaw autocracy as a form of gov- 
ernment. Neutral nations are beyond constraint anyway; and 
even the United Nations most in need of democratic recon- 

* See pp. ai5 ff. 
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struction, claiming membership in the victorious group, are 
impervious to limitation of their internal sovereignty. But at 
least the framing of constitutions by the defeated Axis states 
and their satellites should be closely supervised by the United 
Nations, to prevent either open or hidden persistence of 
autocracy. 

NO MODEL CONSTITUTION INTENDED 

The limitation, for certain nations, of the choice of the 
form of government to nonautocratic patterns by no means 
implies a uniform pattern. The idea of a model constitution 
for all nations is absurd and futile. The world would be dull 
and meaningless in the strait-jacket of uniformity. Demo- 
cratic regimentation would be hardly less intolerable than 
totalitarian. There is no such thing as a best form of govern- 
ment or an ideal state. Nations are individualities; their cul- 
tural, social, political traditions and conditions differ widely 
though, under the influence of world movements and world 
ideologies, they are more homogeneous now than they ever 
have been. Differences iii class stratification require different 
political institutions. The degree of urbanization and indus- 
trialization, the level of education, and many other factors 
determine the Gestalt of a political order and cannot be ig- 
nored in the framing of a constitution. Uniformity in political 
techniques and institutions would defy the very purpose of a 
written constitution, which is to mold divergent political and 
social forces into national unity. The British parliamentary 
system, easily the most successful form of government of our 
time, is a nontransferable commodity. So are probably all 
other individualizations of the generic pattern of political 
democracy. After the First World War no fewer than fourteen 
states — Germany, Austria, Danzig, the three Baltic states 
(Lithuania, Latvia, Estonia), Finland, Poland, Czechoslo- 
vakia, Hungary, Yugoslavia, Bulgaria, Rumania, Greece — at 
one time or another adopted the pattern of political democ- 
racy. In 1938 only Czechoslovakia, Finland, and, with some 
reservations, Estonia still preserved it. Even within the ^n- 
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cral frame of the constitutional-democratic state the diversi- 
ties were ihuch greater than is generally known. Otherwise it 
would be unaccountable why the Czechoslovakian version of 
French parliamentarism worked smoothly to the end while the 
Polish adaptation of the same system broke down at an early 
date, or why the Weimar democracy collapsed in the Reich 
and the cognate Prussian system worked until 1932. 

None the less, at a given time, particularly when several 
states are called upon simultaneously to redefine the principles 
of their political existence, a degree of affinity or homo- 
geneity, though not of uniformity, is natural. A definite pat- 
tern is ‘‘in the air”; the laws of imitation and cultural disper- 
sion extend also to constitutions.* It is most likely that, after 
the experience with the power-drunk autocrats, the nations 
will fight shy of political experimentation and will lean to- 
ward practicality. Once the ideological ‘‘we or they” cleavage 
of the war period is bridged, the approximation of constitu- 
tional patterns will be spontaneous. By necessity the new con- 
stitutions will orientate themselves toward those political 
systems which have shown the greatest success either in car- 
rying a nation to victory, or in enabling it speedily to reinte- 
grate itself into the international community. 

To be concrete: The democratic reaction against the auto- 
cratic past will be strong enough to give the pendulum a 
violent swing. The alternative forms of government for choice 
will be limited practically to political democracy and the 
Soviet system. Without anticipating, f it may be said here that 
all nations of Central Europe and most of Eastern Europe 
would prefer the former to the latter. Any attempt at uni- 
formity would impede political reconstruction, which is com- 
plicated enough because democracy admittedly is the most 
difficult form of government. For its mechanism of interlock- 
ing transmission belts of authority and responsibility, making 
possible the interplay of leadership and democratic consent, 
no foolproof single solution has as yet been discovered. Each 

•See infra, pp. 517 fF. 

fior a diwssion of ibis probI«a on its nep infra, pp. 305 ff. 
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nation must work out its own methods of political salvation. 
Hence the scheme of constitutional universalism in the form 
of a generally applicable model constitution is clearly utopian. 

THE “nuclear demands” OF POLITICAL DEMOCRACY 

It is precisely the great variety of institutional arrange- 
ments through wliich the constitutional-democratic state oper- 
ates in practice, that requires an analysis of its essential struc- 
tural elements, described here as the minimum standards or 
the “nuclear demands” of political democracy. While they 
should be sufficiently elastic to permit adjustment U) national 
conditions, they must be sufficiently definite to circumscribe 
the essential and indispensable content of political democracy. 
Any political organization in which one or more of these essen- 
tial elements are missing, fails to satisfy the definition. It 
should be emphasized hcie that these minimum standards are 
tabulated without any ambition to delineate the postulates 
of the “ideal” state or the “best” stale.. Actually they codify 
only the content of most prewar democratic constitutions. 

(1) The Writleyi Constitution 

The primary requirement of political democracy is a 
written constitution, popularly enacted and popularly amend- 
able, embodying the limitations of political power, known to 
all and easily ascertainable by all.^ 

( 2 ) Suffrage and Vote 

Next in importance for democratic reconstruction comes 
the suffrage, or right to vote. To the masses liberated from 
foreign enslavement or internal bondage, the vote is the sym- 
bol of freedom, the token of regained self-respect and dignity. 
The voting system must be left to the discretion of the indi- 
vidual states. Electoral laws must conform to the traditions 
of the national environment. But the minimum standards of 
political democracy demand that the suffrage be equal (ex- 
cluding distinction between classes of voters), direct (elim- 
inating the utterly useless and intrinsically undemocratic 
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technique of electoral colleges and similar evasions of responsi- 
bility), secret, and possibly universal (implying that it should 
be equal for men and women • and be granted at the age of 
reaching maturity and reasonableness). In addition — a caveat 
drawn from the experience of the period of ultrademocratic 
optimism after the First World War — the electoral system 
must be uncomplicated, in order to allow an honest articula- 
tion of the popular will. F. H. Mermens untiringly and con- 
vincingly has demonstrated that no single technical factor has 
contributed more to the perversion of the constitutional state 
into Caesarism than proportional representation.^ The alleged 
accuracy in reflecting the political parties in the composition 
of the representative bodies was dearly, too dearly bought by 
alienating the voter from his function and by frustrating the 
formation of a stable government and, thus, atomizing the 
unity of the political will. 

(3) Representative Institutions 

The tliird of the minimum standards of political democ- 
racy is establishment and maintenance of genuine representa- 
tive institutions to give effect to the popular vote. The tech- 
nique of representation — unknown to the ancients, and first 
used for social integration in feudal-agricultural societies — is 
indispensable in our mass society. Without straightforward 
and undiluted representative institutions political democracy 
cannot exist. Such methods of direct democracy as referen- 
dum, initiative, and recall are not excluded, but their value is 
auxiliary at best. However, representative bodies are not insti- 
tutions of government; they should not, because they cannot, 
govern. Their main utility and function in a political democ- 
racy is the control of the government. 

Another caveat is in order here. Authoritarian and even 
dictatorial regimes have not altogether and invariably dis- 
carded voting techniques and representative institutions. On 
the contrary, “councils” either wholly appointed, or elected 
on a highly selective franchise, are as characteristic of dictator- 
ships today as they were of Napoleon 1. When confined to 
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privileged classes the suffrage is undemocratic.^ Likewise un- 
democratic are representative bodies which are wholly or par- 
tially appointed by the government. In the political democracy 
of the future neither the popular vote nor genuine representa- 
tion should be obscured or emasculated by artificial pseudo- 
representative devices which, through the appointment and 
nomination of their members, amount in practice to the coii 
trol of these bodies by the government. Appointment from 
above, camouflaged as “corporative” and professional repre- 
sentation, is the hallmark of most autiioritarian regimes.* 
Representation without free suffrage and vote is no represen- 
tation at all. This does not imply, however, that techniques of 
professional representation are wholly excluded in a political 
democracy; as subsidiary and complementary means of polit- 
ical representation they may well have a future in a period in 
which social rights will be as important, and perhaps more so, 
than political rights proper. Unmitigated territorial represen- 
tation may well call for implementation by professional organ- 
ization. Such devices are incompatible with the tenets of 
political democracy only when utilized exclusively or prepon- 
derantly to express the popular will. Wherever in postwar 
constitutions appointive or corporative institutions make their 
appearance, they should be received with caution and distrust, 
as the entering wedges of dictatorial and authoritarian trends. 

(4) Popular Control of the Government 

The fourth and perhaps the cardinal structural principle 
of political democracy is that the government be placed in 
office by the people, directly or through genuinely representa- 
tive arrangements, and that it remain accountable to the peo- 
ple for its conduct. The government not only represents the 
people and the state, but must be responsible to the people. 
Accountability and responsibility of the government to the 
people is the crucial issue of political democracy. 

It is obvious that government by the people is — ^and always 
has been — a fiction. Even if it were technically feasible, it 
would not be desirable. Governing is a skilled profession. 
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Governing must be in the hands of professionals — ^whom we 
would call politicians, had not the term become an unsavory 
one in democracies. Governing is leading the people. Recogni- 
tion of this inescapable fact brings into relief the necessity of 
control of the government by the people, and of responsibility 
of the government to the people. Control and responsibility 
are interdependent. Democracy, like any other form of gov- 
ernment, is operable only through developed techniques of 
leadership and control. It is precisely the requirement of re- 
conciling leadership with control which makes democracy the 
most difficult form of government. Leadership in an authori- 
tarian or dictatorial state is uncontrolled and therefore beyond 
responsibility. In a wisely constructed democracy the govern- 
ment must be permitted to do what is its task, purpose, and 
duty; namely, to govern. But simultaneously the people must 
be given the power to change the leaders by orderly procedure 
and without violence, and thereby the governmental policies. 
Too much control and too little leadership leads into anarchy, 
as evidenced by the agony of the French parliamentary regime. 
Too little control and too much leadership prepares and 
accustoms the people to authoritarian rule and dictatorship. 
However, never can the equilibrium be established by institu- 
tional devices alone. No automatism of institutions can con- 
vert intangibles into realities. To lead the people is to be led 
by them. It is the reciprocity of trust and confidence which 
makes government more than a usurpation. Only in this figu- 
rative sense is popular sovereignty any better than a myth. 

The methods of rationally establishing and maintaining 
control and responsibility differ widely in the different sys- 
tems dedicated to political democracy. What Pareto calls the 
"nonlogical” manifestations of the public will, public opinion 
and its free articularization, political parties, the right of 
opposition (which to Ferrero is the essential corollary of demo- 
cratic legitimacy), are transmission belts on which responsi- 
bility and control travel back and forth between the govern- 
ment and the people. But they were so diabolically abused by 
the dictators that they cannot be relied on in the future with- 
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out concrete and tangible institutions; rationalized methodical 
consent or disapproval are lequired. The best device at our 
disposal is the election, conducted honestly on the basis of sm 
honest suffrage, to decide on persons to lead, on parties to be 
in power, and incidentally, on policies to be followed. Since 
such controls operate only at predetermined and not too fre- 
quent intervals — overfrequency of elccrif)ns blunts their edge 
— they are less elastic, less ever-present and, therefore, less 
effective than responsibility enforced through parliamentary 
control, by vote of confidence and nonconfidence, rejection 
and adoption of measures and policies, individual challenges 
and the responses they evoke. Herein lies the differentiation 
between the presidential and the parliamentary system of polit- 
ical democracy, and the latter again develops difTerent patterns 
in accordance with which dissolution of the parliament leads 
to the verdict of the people, and absence or obsolescence of 
dissolution provokes the unworkable system of parliamentary 
supremacy. The indissoluble parliament was the biggest nail 
in the coffin of the French Third Republic. Political recon- 
struction after the war would greatly profit by finding national 
solutions in the light of comparative experience. 

Another caveat is in order here. Only if the interrelation- 
.ship between responsibility of the government to the people 
and control over the government by the people is properly 
understood can the relapse of a nation into Caesarism or au- 
thoritarianism be avoided. The election, by universal suffrage, 
of a leader for an inordinately long or indefinite period would 
remove or invalidate the effective technique of continued 
popular control. Political democracy requires either repeated 
confirmation in, or rotation of, office.'^ 

(5) Political Parties 

Another minimum requiiement of political democracy is 
the existence of more than one political party. Never in his- 
tory has national unitv become so intense as to eliminate the 
natural diversities of public opinion. The single-party system 
of dictatorships — the most effective device for carrying totali- 
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tarian control into everyday life by an unlimited supply of 
voluntary party officials — ^was accomplished only by coercion. 
Nor can the fortunate historical two-party configuration in 
Anglo-Saxon countries be expected to evolve in other states 
not accustomed thereto. Herein lies one of the intrinsic rea- 
sons for the geographical and ethnical limitations of the Brit- 
ish parliamentary system. Individual self-determination will 
always result in political diversification organized in groups 
and parties. Multiplicity of political parties is commonly con- 
sidered as the basic and most deleterious vice of democracy 
operating through parliamentary representation. Quite the 
contrary is true: it is a sign of healthy vitality in a people, an 
indication of its interest in the state, reflection of its will to 
partake of political solutions. Moreover, diversification of 
opinion in political parties permits rationalized opposition, 
and opposition is the most essential method of control by a 
people over its government. Consequently, political democ- 
racy must not repress the natural dynamism manifested in the 
multiplicity of opinions and parties. One of its basic opera- 
tional principles is the right of individuals to organize into 
parties. However, in a particular political environment, it may 
be found advisable to protect the stability of the government 
by taking steps to forestall atomization of the national unity 
by an excessive number of “splinter” parties. In this mass 
society of ours only substantial fractions of the popular will 
are entitled to political representation. It should be relatively 
easy to set reasonable rcstrictiqns on the formation of political 
parties. 

(6) Liberties Constitutionally Guaranteed 

The final minimum requirement of political democracy is 
the existence and effective exercise of individual liberties and 
constitutional guarantees normally incorporated in the pattern 
of the liberal bill of rights. Constitutional guarantees, intangi- 
ble for the state, are the climate in which alone free institu- 
tions can thrive. This restatement of classic liberalism may 
sound old-fashioned or naive to those whose essential liberties 
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at no time were seriously endangered. To the common man in 
Europe, released from a concentration camp under a dictator- 
ship, resurrection of the rights of free man will constitute the 
elixir of political life. It is not ignored that the society of the 
postwar period will tend more towards a social than a political 
rights democracy. Of the Four Freedoms, protection from 
want and from fear will greatly overshadow the right to speak 
freely or to worship without hindrance. It will take time for 
the common man to recuperate from manufactured public 
opinion and totalitarian regimentation. He will have ti> learn 
anew how to use his rights. But in the political democracy 
of the future individual liberties are the spokes of the hub, 
the lifeblood of all free institutions, the fuel of the machine 
of the body politic. Their gradual restoration must be the 
indicator of the return to political self-determination. Stripped 
of all rhetoric to which the emotional nature of the subject 
tempts, the right of individuals to be free, within the limits 
of the freedom of others, is the essential core of the modern 
state as it has been evolved by the inscrutable fusion of the 
different elements of Roman law, Christian morality, the 
philosophy of the Enlightenment and the experience of the 
French Revolution. One can be opposed to liberal prejudices 
and yet be an incurable individualist. One can be aware of 
the inescapable prospect that the coming era of rationalized 
social integration, economic planning, and administrative 
control of cooperation will put a heavy strain on the ideals 
of individualism, and yet believe that this war is fought to 
rescue the values of individualism from the totalitarian 
Leviathan. 

Restated in the briefest possible terms, the constitutional 
guarantees and liberties essential for the operation of political 
democracy are as follows: ® freedom of expression, of informa- 
tion, and of access to the instrumentalities of expression; free- 
dom of individuals to form and hold political opinions and 
to associate and organize with others for their realization; 
freedom to participate in the government through democratic 
elections and other manifestations of the popular will; free- 
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dom to run for political office and to assume it if properly 
elected or appointed; protection by independent courts in the 
exercise and the enjoyment of these rights.® 

In their totality these freedoms constitute what shall be 
called here, for want of a better term, “the right to partici- 
pate in the government of one’s state." As far as can be seen, 
no bill of rights yet has included such a specific political 
right. Generally, participation in the government is relegated 
to the frame of government which contains the special in- 
stitutional arrangements for the operation of the state. At a 
later point in this book * it will be demonstrated that this 
new political right is considered as the sheet anchor of politi- 
cal democracy of the future. If it is found impossible or im- 
practicable to impose political democracy as a form of gov- 
ernment upon any nation, it is suggested that a nation which 
subscribes to these rights cannot help choosing the only per- 
missible form of government; namely, political democracy. 


(7) Protection of the Democratic Order 

Another caveat, however, must be added here. The premise 
of political democracy is that it is predicated on the freedom 
of political opinion and of political opposition. But it is only 
logical to insist that these freedoms shall not be abused for 
antidemocratic purposes and with activities directed against 
the fundamental democratic premises themselves. One should 

that totalitarianism wll 
have disappeared after the Tregimes have fallen which ^de 
into power on the crest of the antidemocratic wave.VAnti- 
democratic forces will persist in the defeated nations though 
they will relabel and camouflage themselves with the skill 
acquired in long years of under-cover political warfare. In 
allowing such forces to regroup themselves and to gather new 
strength political democracy would commit suicide. It will 
endure only if it becomes militant. 

The most cursory retrospect on the period between the 
two world wars will bear out this conclusion. The Weimar 

* See infra, pp. 364 S. 


not delude oneself into believing 
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republic is the most conspicuous illustration. Totalitarian 
dictatorship arose not because of the satanic power of superior 
leaders — after all, genius is limited in numbers even among 
the strong men of our period — but because a lenient and 
generous liberal democracy granted the same political rights 
to movements, parties, and persons that were admittedly anti- 
democratic as to those faithful to democratic principles. Anti- 
democratic opinions and activities, although denying democ- 
racy the right to exist, were carefully protected by impartial 
democratic institutions. Not even the blunt admission that, 
once in power, they would destroy democracy — a promise 
literally kept — barred totalitarian parties from parliamentary 
bodies which they openly despised. In masochistic frenzy the 
voters flocked to the banners of the totalitarian pied pipers 
who vowed to raze democracy to the ground. The results were 
internal barbarism, government by firing squad, international 
anarchy, aggression and global war. 

This must not happen again. Political democracy can no 
longer tolerate political groups, parties, movements whose ad- 
mitted or implied aim is to annihilate it. The inescapable les- 
son of the past is that political democracy^ust rigorously deny 
its enemies the democratic privileges.vTo permit the antidemo- 
cratic forces to utilize democratic institutions for their destruc- 
tion, is the very negation of political democracy. Political rights, 
like all individual rights, find their natural limit in the rights 
of others. Those who would destroy them have no legal or 
moral claim to be protected in their right to destroy. 

Obviously here appears a conflict with a basic tenet of 
liberal tradition, held to be as sacrosanct as the duty of non- 
intervention in the internal form of government of other na- 
tions. Freedom of opinion, it is asserted, does not permitthit 
a particular kind of opinion be excluded therefrom. dis- 
crimination is admitted, where is the line of demarcation be- 
tween an “undemocratic” opinion and an opinion disliked for 
other reasons by the government or the majority of the people? 
How would the minority be protected under such discrimina- 
tion? *0 The dilemma is a real one.Nflfut the solution is found 
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by an analysis of the techniques — not of the ideologies — of 
totalitarian conquest. Nowhere would totalitarian dictatorship 
have implanted itself had not its mass propaganda been sup- 
ported by its mass organization. The technological secret of 
the totalitarian success was the masterful combination of propa- 
ganda against democracy and organization to take power away 
from democracy. The loose and fluctuating political parties of 
the democratic state were unable to compete with the appeal 
and fighting power of militarily disciplined totalitarian move- 
ments under the leadership principle. The new technology of 
political conquest did not require a resort to violence in order 
to overthrow the legally constituted government. In the light 
of mass propaganda and mass organization the democratic de- 
fense mechanism, based on overt acts of sedition or treason, 
became obsolete and ineffective. Mass propaganda aiming at 
mass organization, and mass organization mobilized by mass 
propaganda, were beyond the pale of the criminal codes. 
Liberal democracy considered them as legal. 

The realization of the totalitarian technique cannot but 
lead to another minimum standard of political democracy of 
the future. It must become militant. Its principles and institu- 
tions need conscious legislative protection against its internal 
enemies. Antidemocratic propaganda as such may still be pro- 
tected by freedom of political opinion, but only as long as 
it abstaiirs from consolidating itself into an organization for 
the attainment of its aims. The alliance between mass propa- 
ganda and mass organization must be dissolved. Antidemo- 
cratic piopagand.i cannot be permitted to condense itself into 
an antidemocratic power mechanismV Consequently, while free- 
dom of political expression need not be withheld from anti- 
democratic groups, they must be denied the right of organiza- 
tion and participation in the government. In a democratic 
state their members must be ineligible for election or appoint- 
ment to office. This is how the liberal dilemma resolves itself. 
If antidemocratic propaganda is deprived of the chance to 
organize itself as a political party for the ultimate conquest of 
political power, it becomes largely ineffective, because its mass 
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appeal lies in the ht^e of attaining power through mass or- 
ganization. 

The dialectics of history impel political democracy to profit 
by the experience with the dictatorships. War and the emer- 
gency situation have rendered such self-defense of militant 
democracy less obnoxious than it would have seemed in the 
liberal era. There tvill be no return to normalcy for a con- 
siderable time. The degree of control to which political democ- 
racy will have to resort will vary according to national tradi- 
tions and the stability of the democratic institutions; but it is 
not likely that any national application of political democracy 
of the future will wholly dispense with militant protection of 
its own order. Equipping itself, besides, with the instrumentali- 
ties of ah intensive social direction and economic management, 
the constitutional state of the future will have to conform more 
to the pattern of the “disciplined” or “controlled” democracy 
than in the past. 

THE LIBERAL ARGUMENT REEXAMINED 

We are now in a better position to reexamine the liberal 
argument that the forms of government of other peoples do 
not concern us, or the international community. Narrowed 
down, in the preceding discussion, to the exclusion of autoc- 
racy — that political system in which the people neither par- 
ticipate nor control — it has lost much of its character as a 
sweeping generality: a nation may be free to choose any form 
of government except autocracy. "Political democracy” is a 
generic term. It does not imply a model constitution manda- 
tory to all states.-Nb specific form of government is prescribed 
beyond the requirement that it conform to political democracy. 
Its minimum standards are wide; its frame of reference is elas- 
tic enough to accommodate practically any variation, and all 
varieties, of constitutional government. Within its recognized 
limits fall (to name only the principal applications); the par- 
liamentary form of government, exemplified in the constitu- 
tional monarchy of Great Britain and the Dominions, and the 
Western and Scandinavian monarchies in Europe; the presi- 
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dential system with separation of powers, exemplified in the 
United States and most Latin-American countries; the direc- 
tory organization of government combined with direct democ- 
racy, exemplified in Switzerland; the type of parliamentary 
supremacy over the government that existed in prewar France 
and a number of Eastern European states. Nations subscribing 
to the “nuclear demands" of political democracy retain the 
right to adopt such institutions and techniques for making the 
Mpular will prevail over the government as they may prefer. 
.JEvery nation is free to mold its political order in conformity 
with such standards, tests, and arrangements as may correspond 
to its national traditions, habits, and requirements. Every 
known variety of democratic government satisfies these require- 
ments. No authoritarian or dictatorial form can satisfy them, 
and hence none is permissible as a choice. Since no specific or 
definite democratic form of government is enjoined, internal 
self-determination and sovereignty are limited only — in the 
interest of the community of nations as well as of each nation 
— by the prohibition of nondemocratic government, be it 
choseii, freely or reached by stealth. 

, Thejse observations tend to attenuate if not to invalidate 
the liberal argument of noninterference with other peoples’ 
forms of government which commonly appears in the slogan 
that it would do no good "to ram down the throats of other 
nations our form of government.” Although around its core 
have grown many layers of tradition, propaganda, stereotypes, 
national prepossessions, oversimplifications, a critical analysis 
will help to bring out the reasons for the continued acceptance 
of the dogma. 

At first sight the “hands off” policy toward the internal affairs 
of other nations reveals itself as the pragmatic reflection of 
liberal tolerance and skepticism to which all things human are 
relative, a respectful recognition of indeterminism, which al- 
lows the exercise of free will to all whom the Creator has 
endowed with it. Liberalism religiously believed, and still be- 
lieves, in consent, irreconcilable with even the most beneficial 
compulsion. Underlying it is the liberal credo of optimism and 
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progress which holds that nations, like individuals, will work 
out their salvation best if left to their own devices. 

But if we probe deeper the argument, persuasive as it may 
seem, turns sour. Liberalism, victorious over feudalism, lost 
the missionary impulse which, to the benefit of mankind, 
originally made it as militant as the totalitarianism of our 
age. It became static. It left a spiritual and moral vacuum which 
has driven untold millions into a more dynamic, more activist 
faith: totalitarianism. Liberalism is no longer a fighting faith. 
Understanding and condoning everything, it will not battle 
for anything, not even for its own survival. The flame of 
enthusiasm has been extinguished. Laissez faire and tolerance 
degenerated into ii responsibility, selfishness, indifference, in- 
tellectual isolationism, narrow nationalism, world anarchy. 
Said Goethe, the humanitarian poet: 

“Ihr lasst den Armen schuldig werden. 

Dann iiberlasst ihr ihn der Pein.” 

Moreover, the liberal argument of political noninterfer- 
ence has a definitely Anglo-Saxon flavor ; it should not be for- 
gotten that it originated almost simultaneously in Great 
Britain and the United States. Anglo-Saxon peoples would 
indignantly refute the allegation that their forms of govern- 
ment are not best suited lor them. No Britisher — except the 
stray crackpot who adorns even that realistic nation — ^would 
dream of exchanging his system of government for any other. 
This holds true also for us — intellectually the most provincial 
people on earth, with some reservations. An increasing num- 
ber of persons who have cast off the national myth of the 
perennial sanctity of the American Constitution and the form 
of government embedded therein are becoming uneasy about 
the rigid separation of powers which, in case of dissension be- 
tween the executive and either or both of the houses of Con- 
gress, resolves itself into an irritating succession of frictions 
and even deadlocks. As a remedy it is proposed to inject some 
elements of the British system into ours.^^ gm ju general 
Anglo-Saxons do not indulge in political proselytizing or in- 
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tellectual imperialism. They are inclined to believe, from 
ignorance or from indifference, that other peoples’ govern- 
ments must suit them as well as their own do them. Neville 
Chamberlain’s calamitous exclamation about Czechoslovakia, 
“that far-away country about which we know little,’’ glar- 
ingly revealed the utter callousness and irresponsibility to- 
ward other peoples’ affairs in a nation which looks back on 
nearly three hundred years of world power. It is unlikely 
that a Roman consul would have dared to admit that his 
government was not interested in the internal situation of 
Iberia, Cappadocia, or Illyria. 

It is noteworthy that such complacency and indifference are 
not found on the European continent. Europe since the French 
Revolution has had an unbroken series of constitutional ex- 
periments, and most of the continental nations are still grop- 
ing for the definite political incarnation of their national 
genius. Few Europeans pretend to have found the only suitable 
solution for themselves. It is precisely the claim of the totali- 
tarian dictators that they had established autocracy as the 
“natural,” congenital, and final form of government, which 
made Hitler’s “New Order” so utterly unpalatable to men 
forced into it. The curious attraction of the British parlia- 
mentary system, irreproducible as it may be elsewhere, is based 
on the belief that what is good for the British may be as good 
for other nations. The politically younger nations of Europe 
are looking for guidance to their older sisters — usurer of them- 
selves, more skilled in self-government. We should be inex- 
cusably remiss if we withheld such guidance under the pretext 
that we could not "force down the throats of other nations 
our form of government.” Rarely if ever will the nations of 
Europe be so receptive to guidance, persuasion, direction, and 
political planning as after this war, even if the upsurge of 
old-fashioned nationalism with insistence on unrestricted sov- 
ereignty overshadows the inference of foreign experience. Try- 
ing ta.^et their political bearings after the liberation, they 
will 'discover that they have experimented with unrestricted 
democracy as well as unlimited dictatorship and have found 
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both of them wanting. Why should the more advanced demo- 
cratic nations be reluctant to sell their superior product to 
nations whose political stock has been exhausted? 

Finally, the complacent attitude that another people’s form 
of government is none of our business is frequently supported 
by the common prejudice that some nations are naturally more 
addicted to authoritarian government tlian others, and hence 
are congenitally unsuited for political democracy. This facet 
of the liberal argument is as specious as it is fallacious. It has 
been shown * that no people — ^not even one with the reputa- 
tion of incurable power-worship — ever has freely submitted 
to autocratic control. There is no people fundamentally and 
permanently averse to freedom, or, in President Roosevelt’s 
fine words, doomed eternally to slavery by Providence. In all 
cases absolutism is a product of historical circumstances, an 
acquired and not an innate trait of nations. Change in po- 
litical environment changes political mentality. The German 
genes are no different from those of other peoples. No people 
on earth, not even the German or the Japanese, is so depraved, 
so different from others that, given the opportunity, it would 
renounce its birtliright of freedom in favor of tyranny and 
despotism. The counterargument is usually drawn from the 
Weimar republic, “the most democratic constitution in the 
world.” So much is true: in the elections of 1932 about two- 
thirds of the voters chose a nondemocratic form of govern- 
ment, either Nazi or Communist. But the Weimar constitu- 
tion was not only a victim of adverse circumstances; it had 
the fundamental fault of harnessing ultrademocratic rights of 
the people to an intrinsically authoritarian arrangement of 
governmental powers.^® Nor is the customary reference to the 
fate of the Spanish republic free from distortions. It could 
never have been overpowered had not Franco been supported 
by the military might of the dictators, who had no inhibitions 
against intervening against the governments of other nations 
when this fell in with their missionary aspirations. But the 
assumption that some nations, naturally leaning toward au- 

* See supra, pp. iis ff. 
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thority and authoritarian government, would accept this even 
if they had the right to oppose it, would make the argument 
that some nations are unsuited for political democracy a mere 
petitio pyincipii. If the democratic gospel were for the ini- 
tiated alone, and the lesser breeds must forever remain in 
the darkness of absolutist superstitions, then there would be 
no basis for the democratic faith in the educability of the 
human race. 

Noble and persuasive as political laissez faire appears to be, 
it must be jettisoned if we wish to ascend to the higher level 
of an integrated international order. Indifference to the forms 
of government of other nations blocks the path to the future. 
It must be broken down, and its fragments must be cleared 
away. Autocracy had its full day in court and stands convicted 
before world opinion. Hecatombs of innocent men, destroyed 
shrines of human culture, devastated cities testify to this. Vic- 
tory is a forceful argument in the contest of political values. 
The responsibility of the victorious nations no less than the 
welfare of all nations demands imperatively that the oppor- 
tunity of political reconstruction after this war be made the 
occasion for outlawing internationally autocracy and making 
political democracy wherever the United Nations have the 
power, the mandatory form of government. 

ILLUSIONISM OR REALISM? 

At this point the sophisticated reader, who has followed 
the winding path so far, has the inalienable right to wax 
thoroughly impatient with the recapitulation of a democratic 
fundamentalism which may appear to him to be antiquated. 
The leading analysts of political democracy, from Montes- 
quieu and the Federalist, Condorcet and Guizot down to the 
sociologists Ostrogorski, Mosca, Pareto, and Mx Weber, were 
imbued with the skeptical conviction thatVtocial forces mold 
political institutions and not vice versa. Rousseau himself once 
had declared that democracy if ever it could be realized would 
be fitted only for the government of gods, and our contem- 
porary Machiavellians diabolically gloat over the triumph of 
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the autocratic Antichrist. The reader will ask: What, after 
all, is the “will of the people,” on which this mirage of a 
democratic risorgim^nto is predicated? Is it not a mere fig- 
ment of the imagination, at best a working hypothesis? Those 
myriads of conflicting interests which constitute the phantom 
public opinion — can they be brought at least sporadically to 
a common denominator, indispensable to achieve national 
unity? Is not the merciless and incessant strife of the organized 
pressure and power groups — trade unions, big business and 
cartels, farm blocs — and of vested interests of bureaucrats 
the reality of the democratic existence? How can one have 
confidence in "representative” institutions, knowing that they 
are run by the/‘elite” of party bosses and the greedy politi- 
cians, and that the few unselfish men are outnumbered by 
the marionettes controlled from behind the scenes by powers 
eager to get into the public trough? How can one expect in- 
telligent choices by the “common man,” who, separated from 
political reality by indestructible party machines, is merely 
cannon fodder in the battle of interests? Does not the immense 
complexity of political issues require professional knowledge 
and technical judgment, without which the voter cannot co- 
operate intelligently? How can the “people,” belua multorum 
capitum, exercise responsibility when the common man can 
hardly hold his own? How will it be possible to reconcile lead- 
ership and control, without new regimentation and compul- 
sion? How will democratic fundamentalism stand up against 
the new technology? 

All these questions — and they could be multiplied end- 
lessly and phrased much more poignantly — ^require honest 
answers. The advocate of political democracy has no reason 
to yield to his readers in sophistication or skepticism even 
though he may be less well read in the gospels of Machiavel- 
lianism. But his answer is as unmitigated and unchastened 
as Galileo’s apocryphal "Eppur' si mnove!" There is a point 
where the most logical argument or counterargument becomes 
irrelevant because it touches the sphere of irrational faith. 
Democracy moves and progresses — it does progress — ^by trial 
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and error. To have erred in the past does not invariably mean 
that the same error must be committed in the future. There 
is no other solution than to try again. There is no other key 
than faith in democratic legitimacy. Ferrero’s optimism is 
preferable to the cynicism of the Machiavellians. There is no 
other salvation than to make the people custodians of their 
own freedom. The last decade has depleted the repertory of 
nondemocratic answers to the tormenting riddles of their exist- 
ence. The cycle of governmental forms has snapped back to 
the democratic segment. It cannot be that the experience 
with strong men and their technicians, with compulsion of 
self-appointed “elites,” with the mystical rigmarole invented 
by gangsters and crooks for their self-protection has taught the 
nations nothing. Somehow the ordeal of the last decade must 
have left Us mark. Somehow the lesson must have been driven 
home\«^e acceptance, at least temporary, of international 
responsibility for the internal affairs of certain nations and the 
establishment of affinity of form of government as the prerequi- 
site of the coming world, security system is cheaper than a 
Third World War. 



Part Three 

DE MONARCHIA, MODEL 1945 



CHAPTER 1 


The Area of Monarchical Restoration 


RELEVANCE OF THE ISSUE 

If the fathers of the Atlantic Charter, probably mindful of 
the traditional division of governments into republics and mon- 
archies, were prepared to have a people choose monarchy, 
it must be explored whether monarchy, in terms of the distinc- 
tion developed here, corresponds to political democracy, the 
permissible form, or to autocracy, the nonpermissible form. 
Monarchy, like political democracy, is a generic term including 
many variants. Surprisingly there is no penetrating, socio- 
logically orientated study of monarchy today. With the sudden 
eclipse of the institution in the Central European empires 
and in Russia the subject seems to have lost, not only its 
importance to the world, but its interest to political scientists. 
What was written in 1936 on the British monarchy when the 
JBritish grimly exchanged a "bad” for a “good” king, was at 
best of local interest. The new Dante has not yet arisen. 
To fill this gap is not intended here. But even the limited 
aim of evaluating monarchy in terms of permissible and non- 
permissible forms of government cannot wholly dispense with 
the historical background, metaphysics, and metamorphosis 
of what is the oldest and seemingly the most permanent politi- 
cal institution known to mankind. 

The problem is by no means academic. Victorious Britain 
is a monarchy, and hence is favorably inclined to the preser- 
vation of monarchy upon the earth; and most of the govern- 

See pp. 441-445 for footnotes to this chapter. 
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ments-in-exile of the United Nations were monarchical in 
Structure. In some of these monarchy as a form of government 
is under heavy fire. Monarchs-in-exile have developed into 
pressure groups. “Free movements” propagate the maintenance 
of monarchical establishments where they existed prior to the 
Nazi invasion. Moreover, among nations which, formally re- 
publican when the Nazi juggernaut crushed them, had been 
monarchical in earlier times, the adverse experience with 
both democracy and dictatorship cannot fail to revive interest 
in monarchy as an alternative. The issue of monarchy has 
become more vital in Europe than at any time since 1918.^ 

THE AREA OF MONARCHICAL RESTORATION 
(i) Westein Europe 

In Holland, Belgium, Luxembourg, Norway, and Denmark, 
the continuation of the constitutional and parliamentary mon- 
archies as they existed before they were overrun by the Ger- 
mans is not in dispute. Neither the principle nor its technical 
realization is challenged. The governments of Holland, Lux- 
embourg, and Norway with their rulers moved to friendly Al- 
lied soil, in full working order, to return to home territories 
after the complete liberation. In occupied Belgium and Den- 
mark, where the wearers of the crown became captives of the 
Germans, the two peoples adhered to the monarchical system 
with a near-unanimity rare in matters politic. Republicanism 
before the war was of little significance in these countries. 
Kingship rises from the ordeal of foreign occupation with 
a markedly increased prestige which will have repercussions on 
the institution elsewhere. Nazism, far from having weakened 
the monarchical idea, has lifted it from a somewhat drab and 
pedestrian acceptance as tradition and habit to a dynamic 
awareness of its value. It must be conceded that the monarchs 
have stood the test of time. They have personified resistance 
to the evil and have symbolized national cohesion and inte- 
gration. The Danish king’s spirited and courageous stand 
against the invaders made him a legendary figure during his 
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lifetime. In the case of Leopold 111 of Belgium final judgment 
must be reserved until all facts are known, except that he is 
absolved from betrayal of the Allied caused in the capitula- 
tion of the Belgian army in June, 1940, and that, during his 
captivity, he has not failed his people by collaborating with 
the enemy. In general the monarchical system in the five 
western and northern countries appears to be problematic only 
in the purely technical sense of restoring monarchy to the 
plenitude of its constitutional functions after liberation.” 

The first countries of monarchical structure to be liberated 
were Luxembourg and Belgium. Grand Duchess Charlotte was 
reported to be ready to follow the government-in-exile in its 
return home in September, 1944, but the absence of King 
Leopold made necessary a Regent in the person of his younger 
brother Charles, who was elected by the Belgian parliament 
on September 20, over the opposition of a substantial minority.* 

(2) Italian Monarchy 

The monarchy in Italy — a defeated Axis nation, although 
public opinion abroad quickly, too quickly, seems to have 
become oblivious to the fact — occupies a different position 
from that of the Western monarchies. If there were the most 
primitive sense of justice in history King Victor Emmanuel III 
and the dynasty of Savoy would have been ejected by the 
Allies at the first opportunity. The King had identified himself 
and the crown with the Fascist regime from its inception. At 
no time did he — or the royal house, for that matter — ^kick 
against the Fascist pricks. In the initial stages, by refusing any 
part in the Fascist outrages and threatening to resign, the 
King in all likelihood could have ended the Fascist night- 
mare. Hardly another ruler in modern times has broken his 
oath so continually and consistently. Even a superficial knowl- 
edge of Fascist constitutional law reveals that Mussolini’s most 
notorious crimes against civilization became law over the 
King’s signature.” Twenty-one years of compliance can only 
be considered as connivance with the totalitarian dictator- 
ship, and none expressed it more forcibly than Arturo Tosca- 
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nini, who, in response to a plea of the Italian Committee of 
Liberation to return to La Scala, wrote:® 

Justice demands that the one who gave to the Fascist tyranny 
all material and moral support, the arms and the legal power to 
deceive, subjugate and oppress the Italian people for twenty sorrow- 
ful years, be now called upon to answer for his complicity in the 
crimes perpetrated by the Fascists in his name and for all the viola- 
tions of the statute which made the Italian people the first victims 
of Nazi-Fascist terror. ... I shall be happy to return among you 
as a citizen of a free Italy and not as a subject of the degenerate king 
and the princes of the House of Savoy. 

But Victor Emmanuel, who during an inordinately long reign 
that began in 1900 weathered many a storm, played his cards 
shrewdly, subtly supported by the British and other royal 
houses for reasons of dynastic affinity. The continued recog- 
nition of the house of Savoy in the peace negotiations was a 
grave error in judgment. A republicanized Italy’s share in the 
war effort could hardly have been smaller than that of the 
royal Italian army has been. The curious fact that Italy since 
the unification has always been soundly trounced on the bat- 
tlefield and yet has managed to be on the winning side of the 
peace table has its counterpart in the fact that a monarchy 
heavily tarred by the brush of Fascist misrule and corruption 
will in all likelihood manage to survive. Victor Emmanuel, 
in conformity with the pledge given to the Allies by Marshal 
Badoglio after the liberation of Sicily, resigned in favor of 
Crown Prince Umberto, “Lieutenant General of the Realm,” 
or Regent, immediately upon the Allied armies’ victorious 
entry into Rome, June 4, 1944; but he retained his full title 
and prerogatives — a pseudolegal sleight-of-hand of unusual sub- 
tleness which would permit him to step into his previous 
position any time the situation might be inviting enough. The 
first provisional government — formed that month by the six 
democratic "Liberation” parties (including the Communists) 
under Ivanoe Bonomi, a veteran of the democratic past — 
showed reluctance to take the oath on the constitution or to 
the Regent, thus foreshadowing a constitutional reform after 
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the war which may, or may not, bring about the elimination of 
the monarchy 

At the time of this writing too little is known about the 
political condition of northern Italy — ^with its large body of 
organized labor and its enlightened bourgeoisie — after the 
war to allow definite conclusions. But monarchy in Italy seems 
to have more than a fair chance of ultimate survival. It is 
possible that a plebiscite of the Italian people will be held 
upon the issue of monarchy versus republic. Would the crown 
yield to a popular verdict against it? Would the United Na- 
tions for once cast aside the tradition of nonintervention in 
other peoples’ internal affairs in order to enforce such a verdict 
against the crown? But even if a plebiscite is held — an honest 
one, in a country habituated to Fascist election frauds for a 
good many years — its outcome is almost a foregone conclusion. 
Republican sentiment has never been strong among the Italian 
masses — not even among the Socialists, who, however, never 
equaled their German comrades in subservience to the throne. 
Certainly it is much stronger now. But can republican senti- 
ment assert itself when the crown regains full control of the 
administrative machinery? Royal officials would supervise the 
vote; the aristocracy, socially more important in Italy than in 
many other European countries, is royalist — an antiroyalist 
grandee like Count Sforza is an avis rara. Relying on the thor- 
oughly monarchist sentiment of the army officers, the support 
of the Holy See and the conservative higher clergy, the heredi- 
tary opportunism and cynicism of the bourgeoisie, and the 
heavy propaganda of the Monarchical Union party, the mon- 
archy can await the result of a plebiscite with equanimity. 
Assiduously the legend is promoted that it was the King who 
ousted Mussolini.® The house of Savoy is remembered for its 
services in the unification of the country; and it climbed in 
time onto the band wagon. Moreover, family connections and 
dynastic solidarity bind it to other royal houses, naturally eager 
to see their numbers no further depleted. The cards, then, 
seem to be stacked against a republic. Indicative of the trend 
is an interview which the “Lieutenant General,” without au- 
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thorization of the Bonomi government, gave in November, 
1944. The house of Savoy wishes to have the issue decided by 
a plebiscite and not by the future constituent assembly, well 
aware that the ignorant masses with their traditional adhesion 
to monarchy would give it a majority of the votes while the 


decision of the parliamentarians would be less predictable. 
Nobody would blame a prince for thinking more of his dynasty 


than of his people. But the Allied governments should never 


have permitted him to make any statements prejudicial of 


the issue. 


One may deplore the prospect;* but Italy has oscillated, 
from ancient times on through the Middle Ages, between 
republicanism and princely absolutism, and her destiny may 
not yet be republicanization. All that can be hoped is that 
monarchy, having paid tor preservation with an unavoidable 
loss of prestige and power, may develop along the lines of 
Western constitutionalism. Perhaps in a new Italy, with a 
sound equilibrium established between agricultural and in- 
dustrial interests (much of Sicily and southern Italy is still 
semifeudal), a chastened monarchy would be a fairly adequate 
form of government.^* 


(3) The Balkan Monarchies 

(a) COMMON FEATURES. Prior to the German invasion the 
Balkan states of Greece, Yugoslavia, Rumania, Bulgaria, and 
Albania were monarchical. Among their common features were 
that in none of them was the monarchical idea so firmly planted 
as it was in Western and Northern Europe; that all the dynasties 
were of recent origin and did not enjoy universal allegiance; 
that all the states were either dictatorial or authoritarian when 
overrun by Hitler. The only indigenous dynasties were in 
Yugoslavia, where the Karageorgevich had come to power by 
an appalling series of assassinations of the rival house of Ob- 
renovich (1903), and in Albania, where, after the unfortunate 
experiment with the imported Prince of Wied (1914), power 
was seized by a native clansman, later styled King Zog. In the 
other states the dynasties were imported from Germany, the 
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department store of dynasties; in Greece (1863), the Danish- 
German house of Gliicksburg; in Rumania (1866), the house 
of Hohenzollern-Sigmaringen; in Bulgaria (1887), the house 
of Coburg. All the “legitimate” rulers had to go into exile, 
except young King Michael of Rumania, who remained less 
than a^ figurehead under the military dictatorship of the Ger- 
man puppet government of Antonescu, and the infant son 
of King Boris III, who after his father’s assassination in August, 
1943 (for as yet unknown reasons), was named Simeon II, 
under a pro-German Regency. None of the rulers, whether 
exiled or at home, could expect to regain royal powers after 
the liberation of his country without encountering serious 
difficulties. One should be on guard against glib assertions 
that the mass of the Balkan peasants are too ignorant and 
too poor to care much who rules them. In spite of their rela- 
tively high illiteracy and the centuries of exploitation by their 
ruling classes, they are politically intelligent. All competent 
observers agree that the masses of farmers, honest, hospitable, 
upright, freedom-loving, confident in poverty of their future, 
are admirable timber for a successful democratic state, pro- 
vided that long overdue agricultural reforms give them a 
modicum of economic security. Almost everywhere in the 
Balkans one finds a strong social tradition of democracy. Their 
democratic instincts may as well be mobilized in the future 
for self-government as were their nationalist emotions in the 
past by the greedy power cliques of the ruling oligarchy. The 
spontaneous resistance movements in most of these countries 
are reported to be as thoroughly democratic as they are anti- 
royalist; nor has the strong Communist element among the 
resistance groups any use for the rulers who have signally 
failed their people. The tug-of-war within the various govern- 
ments-in-exile since their inception strongly indicates that the 
rulers and the court camarillas do not see the need of a return 
to constitutional government and genuine democratization in 
order to save the dynasties. 

A full review of the situation of monarchy in the various 
Balkan countries cannot be undertaken here. The following 
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observations must suffice, therefore, to underline the general 
trend. 

(b) GREECE. Greece’s history since the liberation from the 
Turks in the i82o’s has been as hectic as that of any Latin- 
American country.^^ For the last twenty-five years and more 
the country has been torn by the issues of monarchy, repub- 
lic, and dictatorship in rapid succession. In addition, Greece 
is the only European country with a strange preference for 
the plebiscite as a means of determining the form of govern- 
ment.* After the interlude of the Bavarian house of Wittels- 
hach the Gliicksburg dynasty was introduced in 1863. King 
Constantine, removed by the Allies in 1917 because of his 
pro-German attitude, was recalled in 198O by an “overwhelm- 
ing” majority in a plebiscite, but forced to abdicate in 1922 
after the military disaster in Asia Minor against the rejuve- 
nated Turkey of Kemal Pasha. His son George II, the present 
ruler, was exiled in turn on December 18, 1923. Another 
plebiscite in 1924 favored a republic. After the Pangalos dic- 
tatorship the republican constitution of June 2, 1927, was 
promulgated, only to be thrown out on October 10, 1935, by 
the military dictatorship of Kondylis, which substituted for it 
the monarchical constitution of May 23, 1911.^2 Another “over- 
whelming” plebiscite, staged under martial law on November 3, 
1935, recalled King George after an exile spent mostly in 
Great Britain. That a majority of 99 per cent for restoration 
meant nothing was evidenced by more honest elections for 
parliament on January 26, 1936, which resulted in a complete 
deadlock between the royalist and the republican (Venizelist) 
parties, the former obtaining 143 seats and the latter 142 (among 
them 15 Communists). In August, 1936, the King, flagrantly 
violating his oath on the constitution and the solemn pledges 
upon his recall the year before, suspended the constitution 
altogether, dismissed the parliament, and installed the mili- 
tary dictatorship of General Metaxas — a Greek variety of 
fascism, as cruel, ruthless, lawless and hated by the people 
as any contemporary autocracy.^* Even if Metaxas himself, 

• The problem of the plebiscite is discussed on its merits infra, pp. sSx ft. 
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in resisting the Italian invasion (April, 1941), expiated some 
of his dictatorial sins, the Greek people did not forget that 
the King fully identified himself with the fascist dictatorship. 
The mutiny of parts of the Greek army-in-exile in Egypt 
(spring, 1944) seemingly in sympathy "with the republican and 
antiroyalist resistance movements in Greece proper, bears wit- 
ness to the deep dissatisfaction in even the corps of officers 
with the King’s continued ascendancy and the distrust of his 
future autocratic plans. 

It caused little surprise, therefore, that the British libera- 
tion army, after the final expulsion of the Nazis in Novem- 
ber, 1944, found Greece in a turmoil of political dissensions 
with monarchy versus republic as the main issue dividing the 
resistance movements. One of them, the National Democratic 
Greek Army (EDES), supported by the King and the various 
governments-in-exile, is reported to be the refuge of pro-fascist 
reaction and to favor the return of the King and the main- 
tenance of monarchy. The other, the National Liberation 
Front (EAM), whose military strength is concentrated in the 
ELAS, is opposed to monarchy and is under strong communist 
influence. Upon its return from Cairo to Athens (October 13) 
the Papandreou cabinet reorganized itself by including six 
ELAS members. But when the British government, justly sus- 
pected in view of Mr. Churchill’s open support of the King 
of playing the game of the monarchists, demanded through 
the commander of the British army in Greece the disarmament 
of all guerrilla groups, civil war, which had been intermittent 
before, broke out in earnest; and it split both the Greek people 
and world opinion sharply into two irreconcilable sections. 
The issue was settled, at least temporarily, by a conference 
between Mr. Churchill and Mr. Eden with Greek leaders in 
Athens (December 26). A Regency was agreed upon under 
Archbishop Damaskinos which is to remain until a plebiscite 
can be held “under conditions of tranquillity.’’ Mr. Churchill 
succeeded in overcoming the stubborn opposition of King 
George, who pledged liimself to postpone his return to Greece 
unless recalled "by a free and fair expression of the national 
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will.” Thereupon General Nicholas Plastiras formed a new 
cabinet in which some seats were left open for members of 
the ELAS. 

This brief sketch allows the conclusion that a very con- 
siderable part of the Greek people, perhaps a majority, does 
not wish to see monarchy restored. The King, more because 
of a concatenation of circumstances than from his own choice, 
sided with the Allies and thus shares in the victory; but how 
heavily this ultimately will weigh in the balances against his 
connivance in the fascist cKctatorsIiip, can only be guessed. 
Even if a plebiscite brings the monarch back to the throne, the 
establishment is bound to have rough sailing with a nation 
which repeatedly has shown its preference for the republic. 
Unless the issue is settled to the satisfaction of the Greek 
people, without interfeience by British oi other foreign in- 
terests, a dangerous fuse will continue to burn in a highly 
explosive area, threatening new international disturbances. 
At any rate, the Greek people seem ripe for political democ- 
racy, which obviously the present holder of the crown will 
not or cannot grant. 

(c) YUGOSLAVIA. In Yugoslavia the monarchy is at least as 
insecure, though for different reasons.^* The Regency under 
Prince Paul, after King Alexander’s assassination in Marseille 
in 1934 , was as authoritarian and nondemocratic as Alex- 
ander’s royal dictatorship. Moreover, in spite of occasional 
vacillations, it was abjectly subservient to the Hitler regime. 
The young King Peter, as likable and well mannered as are 
most of the youthful pretenders of our day, cannot be blamed 
for failure to command the affection of his people, as demo- 
cratic-minded as any in Southeastern Europe: the resistance 
techniques have kindled democracy among the Yugoslavs, as 
among all fascist-overrun peoples. No regime except a fully 
constitutional-democratic one (for which the Yugoslav masses 
are as well suited though somewhat less prepared than their 
Greek brothers) would satisfy them. How deeply communist 
affinities among the people — a communist monarchy is as yet 
xxpt one of the feasible forms of government — ^bave affected 



148 POLITICAL RECONSTRUCTION 

the status of the monarchy, is not clear at this time. In June, 
1944, Marshal Tito of the Yugoslav partisans and King Peter’s 
newly appointed Prime Minister Ivan Subasich (a Croat) agreed 
that, in exchange for Tito’s recognition of the royal govern- 
ment, an election or plebiscite would be held after the war 
to determine the fate of the monarchy. Partisans were admitted 
to the cabinet-in-exile. The situation is complicated by the 
age-old conflict between the Serbs and the Croats. It should 
be borne in mind that to the dissident and secessionist Croats 
and Slovenes the Karageorgevich dynasty symbolizes Serbian 
centralism — tantamount to oppression. The maintenance of 
a common monarchy might well constitute the most serious 
obstacle to the planned federalization of the Triune Kingdom. 
The Croats would hardly have confidence in the monarchy 
as the unifying bond of the federalistic compromise. That they 
are closer to the republican solution than the Serbs proper 
is evidenced by their unanimous rejection of the proposed 
Italian puppet kingship under Aimone, Duke of Aosta (as 
“Tonislav H”), a member of the house of Savoy. In November, 
1944, it was learned that Marshal Tito, heading the partisans 
of the National Committee of Liberation, and Premier Su- 
basich’s government in London had agreed on the establish- 
ment of an all-party federal provisional government and the 
creation of a Regency Council of three members, each of them 
representing one of the three principal nationalities. The fu- 
ture structure of Yugoslavia is to be federal with equal rights 
of all component regional parts. Free elections of a constituent 
assembly are to follow at the proper time, and the idea of 
holding a plebiscite on the issue of monarchy versus republic 
seems to have been dropped. King Peter, after an ill advised 
attempt at frustrating the settlement by dismissing Subasich — 
obviously inspired by his uncle and colleague King George, 
had to yield. Not even the selection of the members of the 
Regency Council was left to his discretion. 

Much will depend on the fate of monarchical restoration 
in the neighboring states. A uniform solution for all Balkan 
states is to be desired because the continued existence of mon- 
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archy in one country would encourage efforts at monarchical 
restoration in another turned republican, and the success of 
republicanism in the second country would inspire a repub- 
lican movement in the first; and a Balkan confederation of 
countries adhering to different forms of government cannot 
be envisaged, the essence of federalization being homogeneity 
among the units. Were it composed of monarchies only, it 
would easily grow into an alliance of the rulers to hold down 
republicanism in their countries, a Holy Alliance in miniature 
though no less undesirable. • 

(d) RUMANIA. Here is the singular spectacle of a “legiti- 
mate” king, young Michael, succeeding to the throne in 1938 
when his father Carol II abdicated in answer to the expres- 
sion of a rare unanimity of feeling in the entire population — 
whereupon the exiled fuler became a pretender. The issue of 
the monarchical establishment, therefore, will largely turn on 
Carol’s eventual restoration to the throne. The ex-King, an 
undesirable alien in practically all civilized countries and a 
most undesiiable product of our civilization, has no claim to 
restoration as monarch nor to respect as individual. From Feb- 
ruary 27, 1938 (date of the “octroyed” constitution),^® on, his 
regime was an inept imitation of King Ale.xander’s royal dic- 
tatorship in Yugoslavia, touched up by the most unsavory in- 
ventions of the Nazis. There is hardly an illegality which he 
failed to commit, and his rule included ferocious anti-Semitic 
persecutions, wholesale assassination of political and personal 
enemies, unashamed looting of the country in the grandest 
of styles — all in the name of monarchy by the Grace of God, 
hated as much by the landless and exploited peasants as by 
the aristocratic clans and the bourgeoisie. 

King Michael is credited with the elimination of the An- 
tonescu dictatorship (August 26, 1944). Although this claim 
is somewhat better founded than the claim of the Italian king 
under similar circumstances, it was in reality a clique of dis- 
satisfied generals under Constantin Satanescu which dislodged 
the rival group in the hope of better terms for themselves 
from the approaching Red army. Be that as it may, the King 
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restored (September 4) the previous constitution, vintage 
1923, which his father had abolished in 1938, and became 
again the constitutional center of the formation of the rapidly 
succeeding cabinets. In the first Satanescu government of na- 
tional concentration the Socialists and Communists outweighed 
the Farmers party (under the respectable leader Juliu Maniu), 
and the Liberals (under the old-style parliamentarian Brati- 
anu); in the reorganization of the cabinet (November 4) these 
parties were dropped. The next cabinet of General Nicolai 
Radescu (December 16) lasted until March, 1945, when, after 
a brief interlude under Prince Barbu Stirbey, the Russians 
took a hand in the political game and “sponsored” Premier 
Peter Groza, whom the King duly appointed. 

For the time being the monarchical issue is in suspense. At 
any rate, a communist monarchy is a novelty in the repertory 
of forms of government, and one which Marx, Engels, and 
Kautsky would have found difficult to reconcile with socialist 
orthodoxy. This is seemingly the interpretation of Stalin’s 
cryptic statement, prior to the invasion of Rumanian terri- 
tory, that the Soviets would not change the political and social 
structure of the country. 

(e) BULGARIA. Such Scanty information as can be gathered 
indicates that the fate of monarchy in Bulgaria has been sealed 
since her surrender to the Russians. The whereabouts of the 
infant King Simeon are unknown. Prince Cyril and other 
members of the Regency are reported to have been abducted 
to Russia and executed as war criminals. Seemingly the Soviets 
had little hesitation about coordinating the Bulgarians — a 
Slavic folk including a predominant farmer class that has long, 
had strong Communist leanings — to their form of govern- 
ment and society. The dynasty is justly held responsible for 
dragging the people twice in a lifetime against their will under 
the German yoke. The Coburg dynasty, relatively new in Bul- 
garia,^® was never popular although King Boris III was one 
of the shrewdest rulers of this age. The spectacle of Bulgaria, 
shaking off the monarchical regime with Soviet assistance, may 
have a profound effect on other Balkan states where the 
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Russian insistence on “friendly” governments weighs in the 
scales. 

(f) ALBANIA. The question of “monarchy” in Albania will be 
treated cavalierly here, although King Zog, as brutal an autocrat 
as can be found anywhere in the Balkans, does not lend himself 
to such treatment. He may benefit by a general restoration wave 
in the Balkan area although, to judge from the reactions of 
the Albanian “free movements” in the United States, his return 
to power would be unwelcome to most of his “subjects.” For 
the time being his request to return has been wisely denied 
by the Allied governments. That a genuine “choice” of the 
form of government by the Albanian people is possible, either 
through a national assembly (the meeting of such a group was 
reported) or through a plebiscite, may be doubted by even the 
most inveterate believer in carrying democracy into the wilder- 
ness. Political democracy is inoperable among uncivilized 
mountain tribes. To waste more paper on Albanian problems 
seems not justified. 

(4) Restoration in Heretofore Nonmonaichical Countries 

However, the area of potential monarchical restoration is 
wider. It should be remembered that until the end of the 
First World War all European states were monarchical, ex- 
cept the Swiss and French republics. Nations usually scrap 
monarchy if it is identified with a lost war, which in our time 
a dynasty hardly can survive. May it not be that, after another 
lost war, popular disappointment will focus on monarchy for 
a change? Obviously there is no such thing as a congenitally 
monarchical people; even the French, with their glorious mo- 
narchical past, became in time convinced republicans and 
democrats. 

Countries which may consider monarchical restoration are 
Spain, Austria, and Germany. Royalism in France before 
the collapse of the Third Republic had been more active and 
more skillfully articulate through the Action Fran^aise under 
its brilliant leaders Maurras and Daudet than anywhere else 
in Europe. Moreover, it had penetrated into the nationalistic 
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leagues, and the pretender, the Count of Paris, played an im- 
portant role behind the scenes. But De Gaullism is visibly un- 
aftected by it, and monarchy can no longer be considered as a 
serious alternative to the republic. 

(a) SPAIN. At the moment when these lines are written the 
Franco dictatorship in Spain, as ruthless against its enemies 
as its German counterpart, as ineffective for improving the 
lot of the common man as its Italian model, and probably more 
corrupt than either,^® is in the throes of its gravest crisis. 
Franco, with the impending downfall of the Nazi regime, felt 
the ground shaking under his feet. This was brought about 
more by pressure of democratic world opinion than by the 
attacks of the divided Spanish republicans-in-exile. All objec- 
tive observers agree that the Spanish masses, after centuries 
of exploitation by the Catholic Church and the ruling land- 
owners, are profoundly democratic and, unrelenting as the 
Franco dictatorship itself, loathe its head, the Falange, and all 
they stand for. In a postwar world composed of democratic 
states, even a man of Franco’s brazen resolution would feel 
uncomfortable, sitting permanently on the bayonets. The last 
relic of totalitarianism in Europe could not stand up against 
the Spanish people in a new civil war, without the arms and 
men from the dictators in Berlin and Rome. With British pub- 
lic opinion rising in indignation, Mr. Churchill’s “kindly 
words” about Spanish fascism have become hollow. Unless all 
signs are wrong, the end of the Spanish niglitmare is in sight. 
Franco himself, vainly trying to sell his regime to the world as 
an “organic” or “disciplined” democracy, was seeking An- 
schluss in the eleventh hour with the United Nations. But it is 
obvious that the church, the grandees, the landowners, the horde 
of pensioners, and perhaps the City of London and influential 
sections of the British Tories would rather see restoration of 
the Spanish Bourbons than a constitutional republic, neces- 
sarily tending to the left. Different from the Nazi regime, the 
Falangist state is basically traditionalist, retrospective, reac- 
tionary, and had continued to be respectful to the monarchy . 21 
That the Spanish people, remembering the dictatorship of 
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Primo de Rivera under Alfonso XIII, would be satisfied with 
anything less than a full-fledged republic, is unlikely. The 
republicans naturally deny the possibility of a monarchical 
restoration; but as a compromise solution between a radical 
republic and a rabid dictatorship it might have advantages, and 
it would have a chance if a restored Spanish republic should 
fail to consolidate itself. All that can be said now is that no 
monarchical movement in postwar Europe has a better chance 
of success than the one that seeks restoration of a Bourbon 
to the throne of Charles V and Philip II. 

(b) AUSTRIA. Austria has a pretender in Otto von Habs- 
burg, supported by active pressure groups in the disguise of 
“free movements.” Austrian legitimism relies on a people at 
home violently recoiling from a Nazi infatuation, and — ^more 
important — on the oblique promise by the Moscow Declara- 
tion 22 of Austria’s international independence, interpreted by 
many as the dehnite bar to Anschluss, by others as a solemn 
engagement to support permanently a country economically 
incapable of making its living, and therefore necessarily a 
recipient of international charity. How Austria reacts to the 
hopes of Habsburg legitimism can only be guessed, although 
it may well be that the pretender and his clique badly under- 
estimate the people’s political intelligence. The composition 
of the provisional government of Dr. Karl Renner, announced 
in April, 1945, in which the leading Communist, Ernst Fischer, 
holds the portfolio of public education, would hardly promote 
the monarchical cause. 

(c) GERMANY. There is the much larger issue of monarchical 
restoration in Germany. Among the many blueprints of “what 
to do with Germany,” mostly useless because of the unknown 
X in the international equation — namely, the mind and mood 
of the German people after the fall of the regime — the mo- 
narchical alternative merits at least serious consideration. It is 
true that German legitimism before 1933 was far from signifi- 
cant, and that the idea of monarchy was entertained only in 
the most abstract form, except in Bavaria. But scanty reports 
during the last stage of the Nazi regime indicated that among 
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people who have fallen from the frying pan of the unsuccessful 
Weimar democracy into the fire of Hitlerism with the loss of 
parts of their skin, monarchical tutelage may have taken on 
in retrospect the character of a safe refuge, for which more 
and more persons long with increasing intensity. 

The reality of such speculations is beyond our grasp. The 
masses of the older bourgeoisie hardly have forgotten the 
Kaiser’s un-Prussian desertion of the army in 1918, and the 
ignominious exit of all the vaunted dynasties. To the younger 
generation, to the totalitarian-indoctrinated youth as well as 
the laboring classes of all persuasions, the resurrection of an 
institution over which the Nazi regime has untiringly poured 
ridicule and contempt, and whose feeble efforts of regroup- 
ment were ruthlessly stamped out, cannot possibly mean much. 
But the German army might consider monarchical restora- 
tion as an insurance against loss of its privileges, and big 
business might be influenced by the feeling that it could stave 
off collectivization better under a conservative monarchy than 
under a radical republic either dominated by, or in affinity 
with, Russia. There is more than a grain of salt in the con 
tention that the Germans are authority-minded. Monarchy 
might satisfy their desire to be led as well as their craving 
for glamour and class distinctions. And there is, in general, 
no limit to the quirks of a German mind warped by misery, 
defeat, and despair. 

The problem is all the more incalculable against the back- 
ground of the potential centrifugal dynamism inside defeated 
Germany. If Germany should be dismembered, either by out- 
side insistence or by spontaneous internal explosion, it is not 
beyond the possible that the fragments, or some of them, would 
seek individual salvation in a return to their traditional mo- 
narchical allegiance. In case Germany is broken up, or breaks 
up, into its historical units or into parts more corresponding 
to economic rationality, it is almost certain that the monarchi- 
cal solution will be seriously considered. Will the world be 
treated to the spectacle of a horde of rival dynasties so elo- 
quently ridiculed by Heine? Cynics might say that a Germany 
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dismembered and disunited by divergent forms of government, 
preoccupied in gluing together the pieces of shattered national 
unity, would have no time to become an international threat 
and mischief. But the experiment could backfire, and no person 
with historical sense would advocate such an apprentice sor- 
cerer’s adventure. 

(d) BAVARIA. More definite is the issue of monarchical 
restoration at least in Bavaria, where legitimism was stronger 
than in any other part of the-Reich.^* The dynasty of the Wit- 
telsbachs, having ruled in Bavaria for more than nine hundred 
years without interruption, remained popular after the estab- 
lishment of the republic in 1918. Its members continued to live 
in Bavaria and played an important role socially. The leading 
Catholic People’s party was monarchical in sentiment though 
not actively so in program. Crown Prince Rupprecht had the 
reputation of being a liberal. On the eve of the Nazi conquest 
the restoration of the monarchy was made an object of belated 
and futile negotiations: the plan found the support of the 
Socialists.®* In Bavaria monarchical sentiment is enhanced by 
the violent anti-Prussianism of the people, which did not sub- 
side under the brown veneer of Nazism, in spite of the favors 
Hitler heaped on his beloved Bavarian people and on Munich, 
“the Capital of the Movement.’’ The Bavarians, with their 
Celtic emotional streak, were the first to yield to, and the first 
to fall from, Hitler. But even in Bavaria monarchical restora- 
tion would raise serious questions of unity, because the Protes- 
tant Franconians were ardent Nazis throughout and probably 
would not follow the monarchical lead of southern Bavaria. 
But if the thesis of this book is followed by the United Nations 
— of which there is little prospect — the problem of monarchy in 
Germany is wholly academic, because the German people 
should not be permitted to have any government of their own. 
for a long time to come. 



CHAPTER II 


Typological Analysis of Monarchy As 
Form of Government 


To provide an answer to the only questions relevant here 
— namely, whether under the division of governments into 
autocracies and political democracies monarchy is a “permis- 
sible” form — the reader is invited to join in an excursion into 
seemingly distant fields of constitutional history. If some mon- 
archists wish to participate it will do no harm, because an 
analysis of the types of monarchical establishment, and of the 
variants within the types, may help to clear away the fog sur- 
rounding the issue. “Monarchy” and “republic” are merely 
nominalistic frames of reference for substantially very dif- 
ferent things. As a “form of government” neither is “good” or 
“bad”; the term as such is wholly neutral. Under either form 
the value judgment depends on where political power is lo- 
cated, on how it is exercised to form the will of the state. 
“Monarchy,” like “political democracy,” is a generic term, 
but one of singular elusiveness. Being much older than de- 
mocracy, monarchy has a functional core so surrounded by 
emotional and irrational inferences derived from its mythical 
origin and the veneration paid to it through the ages that it is 
difficult of penetration. Intrinsically less accessible to ration- 
alization — the convinced monarchists even pretend that ration- 
alizing the institution would destroy its value — the monarchical 
establishment dwells in»a rarefied vagueness and indefiniteness 
which continues to impede a precise delineation of form and 
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substance, of mere attribution and actual exercise of the func- 
tions of political power. 

HISTORICAL TYPES OF MONARCHY ^ 

A glance at the past reveals that, typologically, hereditary j 
monarchy must be distinguished from elective monarchy: un-| 
der the first, one ruler follows another in automatic succession | 
in a definite dynasty; under the second, after the demise of a 
ruler, his successor is determined by certain elective proce- 
dures. The second pattern obviously would not fit into our 
time even if it had worked better in the past, under the Holy 
Roman Empire of the Germanic Nation or in Poland. Modern 
monarchists are legitimists, devoted to a specific dynasty which, 
traditionally and excluding competitive challenges, claims the 
hereditary right to the crown. A ruler elected either by the 
people or by an electoral college would be nothing but a demo- 
cratically or aristocratically elected state president, lacking 
whatever prestige the tradition of a hereditary monarch may 
have, and gaining none by election. The Germans could not 
create a genuine monarchical legitimacy by assigning the selec- 
tion of the future Emperor to the former ruling houses. Nor 
would a democratic Kaiser be more than a play on words. 
Hereditary legitimacy, therefore, is the only positive legitima- 
tion of monarchy. 

From the functional viewpoint, monarchy in its historical 
evolution is absolute, or constitutional, or parliamentary. 

Even the most ardent defender of the monarchical prin- 
ciple would hesitate to recommend the revival in our time of 
absolute monarchy, under which the ruler of divine right, as 
princeps legibus solutus, would be beyond constitutional limi- 
tations, acting as the custodian of his subjects and responsible 
for his power to God and history alone. The world has had 
its fill of pseudodemocratic and charismatic absolutism and 
would hardly find it more palatable if attached to a dynasty. 
The last specimen was liquidated by a Bolshevik firing squad 
on July i6, 1918, in Siberian Sverdlovsk (then Ekaterinburg). 
Likewise ruled out is its mitigated application, the feudal or 



158 


POLITICAL RECONSTRUCTION 


patrimonial monarchy. Implying an economic system of nom- 
inal ownership of the land by the crown as much as a state of 
mind, based on mutual loyalty and protection between prince 
and subjects, it cannot be reconstructed. 

THE NATIONALIZATION OF THE CROWN 

One of the lasting achievements of the Great Rebellion in 
England, and of the French Revolution, is the transformation 
of the ruler from master of his people to an organ of the state. 
The revolutions “nationalized” the king. Constitutional history 
since 1789 may be condensed in the statement that political 
power of the monarch either became subordinated to the will 
of the people, or was altogether eliminated from its formation. 
Sovereignty in its absoluteness was transferred from thf* mon- 
arch to the people. The fruitful idea of the sepai .ion of 
powers, intended to limit the arbitrary powers of any govern- 
ment though primarily of the prince, confined the ruler to the 
functions of executive, even though at first he shared the legis- 
lative powers with the representatives of the people; the latter, 
in turn, were subjected to relentless democratization which, 
eliminating feudal residues, ultimately converted them into 
a genuinely democratic parliament. The crown had lost the 
game when, in 1789, the French Constituent Assembly claimed 
for itself the pouvoir constituant, the supreme power to de- 
termine the form of government. Subsequently efforts to square 
the circle by reconciling the monarchical principle with the 
sovereignty of the people were bound to be futile because 
logically there cannot be, within one and the same state, two 
original sources of political power. Monarchy received cold 
comfort from the assumption that “the king can do no wrong.” 
Ministerial responsibility, universal suffrage — slowly reached 
— control of the exercise of political power through political 
parties were the technical devices for the final victory of demo- 
cratic dynamism over the monarchical establishment. The 
historical retrogression of monarchical power under the pres- 
sure of democratic institutionalization was neither synchro- 
nized in the different countries nor accomplished without tem- 
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porary setbacks. But the July Revolution of 1830 in France 
and the Belgian Charte of 1831 finally established in the West- 
ern world parliamentary ascendancy over the ruler. His legiti- 
macy was no longer by divine and hereditary right, but by the 
Grace of the People. It became embodied in the contractual 
form of a constitution which strictly limited the royal pre- 
rogative. Monarchy thereafter was “constitutional” because it 
was limited. A generation later — all political innovations re- 
quire time for becoming integrated — what authority the crown 
retained had shrunk into dignity, and the political power it 
still had was based not on function or office but on the per- 
sonality of the monarch. 

CONSTITUTIONAL MONARCHY 

Monarchy after this war can be, and will be, only “consti- 
tutional” or limited monarchy. This is the admitted aim of the 
monarchist groups. But the discussion is obfuscated by the 
lack of knowledge among them and among the general public 
■on what the pattern of constitutional monarchy really means. 
Frequently it is asserted that restored monarchy should be “as 
in Britain or in the Scandinavian countries.” But the concept 
lof constitutional monarchy is intrinsically equivocal. It covers 
at least two widely diverging patterns: the constitutional mon- 
archy of the Central European or, more precisely, German 
application, on the one hand; and the parliamentary mon- 
archy of the Western variety, on the other. Even within the 
latter category there exist basic structural differences which 
make the British monarchy widely different from its Belgian 
or Swedish counterpart. 

CONSTITUTIONAL MONARCHY OF THE CENTRAL EUROPEAN TYPE 

The essence of the Central European version of constitu- 
tional monarchy is commonly expressed by the sententious 
slogan, Le roi regne et il gouverne (The king possesses legally, 
and exercises actually, political power). The historical type is 
derived from indigenous enlightened absolutism and owes 
much less to Western models than the insistent references of 
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German doctrinaire liberalism suggest. Dissimilar from the 
dualist concept of the feudal monarchy, under which the rep- 
resentative bodies (estates, Stande) were legally recognized in- 
terest or pressure groups without formal integration into the 
state, the Central European constitutional monarchy has two 
organs: the monarch and the parliament. As a rule the legislative* 
functions are exercised by the monarch and the parliament ini 
conjunction; administration and military command belong to 
the crown alone, perhaps with some control by the parliament, 
particularly through the budget; adjudication is in the hands 
of courts which though appointed by the crown are independ- 
ent, subject to the law alone, and administering justice only 
formally in the name of the king. But the dualism between the 
two mutually exclusive ideologies — the monarchical principle, 
and the sovereignty of the people — is not solved. The essential 
fact inherent in this artificial equilibrium is that restrictions on 
tlie exercise of political power by the monarch exist only in so 
far as they are explicitly contained in the constitution — prac- 
tically a contract between ruler and parliament even where the 
charter was granted or imposed (“octroyed”) by the ruler. In 
case of silence of the constitution and particularly in case of 
deadlocks, the presumption of political power is in favor of th6 
crown. The power of the king over the government and the 
parliament is still very real. Ministerial responsibility and the 
requirement of countersignature of the ministers for all acts of 
the crown are nominal brakes only because the ministers are 
appointed and dismissed by the king and are not dependent on 
the confidence of the parliament. Obviously the system is only 
a fair-weather craft. In case of conflict with the parliamentary 
parties the crown prevails. At best the system is of value as an 
expedient for the transition from absolute and feudal to parlia- 
mentary monarchy. But it should be emphasized that intrinsi- 
cally and pragmatically it is authoritarian government and 
nothing else. This situation must be faced squarely.® During 
the last decades we have learned too much about the character 
of authoritarian government to misjudge the situation. The 
essential feature of autfigntarian monarchy is that the people 
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through their elected representatives do not control the exer- 
cise of political power by the king even if they are expected to 
give it their support. The authoritarian character of the regime 
was mitigated in practice by the scrupulous observance by the 
government of the rule of law in its relations with the citizens, 
granting them impartial internal administration under an effi- 
cient and integrated bureaucracy beyond the suspicion of cor- 
ruption. True, the tangible benefits of a well oiled administra- 
tive machinery compensated the common man to a considerable 
degree for exclusion from any part in forming the political will 
of the state. The rule of law is wholly compatible with authori- 
tarian governmfnt. Constitutional monarchy under this ar- 
rangement is no less authoritarian because of the clever fiction 
that supremacy does not rest either with the crown or with the 
parliament but is vested in the abstract constitution stipulating 
their correlation. This apparent reconciliation of the dualism 
between popular sovereignity and royal prerogative could not 
conceal the irrefutable fact that the ruler was politically 
stronger than the parliament. His prerogative as holder of the 
supreme power (Trdger der Staatsgewalt), supported by the 
legal theory of the time, was impervious to democratic concepts. 
This was the pattern of constitutional monarchy which was 
evolved in Prussia and transferred to the German Imperial 
Constitution of 1871. Illustrating where political power was 
ultimately located, the famous "constitutional conflict” of 
1862-1866 between the Prussian crown, guided by Bismarck, 
and the Prussian Diet was the most tragic single incident in the 
evolution of German liberalism and constitutionalism and was 
one of the most conspicuous causes of two world wars.® Under 
authoritarian monarchy the government (ministers and cabinet) 
are appointed and dismissed at the discretion of the crown, 
regardless of the parliament. This practice was continued in the 
German Empire after 1871. The Kaiser appointed at will the 
Reich Chancellor and his collaborators, who used devices of 
skill, diplomacy and maneuvering if they wished to get along 
with the Reichstag; but the parliament could not enforce their 
resignation except sometimes by indirection. Only when the 
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First World War was lost, what was called the “parliamentariza- 
tion of the Reich government” took place through a belated 
amendment of the constitution making the cabinet dependent 
on the confidence of the Reichstag.^ It was on this hidden reef 
of the dormant prerogative of the head of the state — to be 
revived in case of a deadlock between the Reich government 
and the president, on the one hand, and the parliamentary 
parties, on the other — that the Weimar republic ultimately 
foundered. It simply relapsed into the authoritarian tradition 
of "presidential” cabinets, which existed by the prerogative of 
the Reich president without requiring the support of the par- 
liamentary majority. The abuse of presidential powers became 
the entering wedge for "constitutional” dictatorship and Hit- 
ler’s despotism.® 

Without exception, the Balkan monarchies were constructed 
on the German and not on the Western European pattern of 
"constitutionalism” — even the liberal-democratic constitution 
of the Triune Kingdom of the Serbs, Croats, and Slovenes of 
June 15/28, 1921. The concept of monarchy was that the king 
legally possesses as well as actually exercises political power. 
It is this version of authoritarian "constitutional” monarchy 
which one by one overpowered the Balkan states in the period 
between the two world wars. The first break of constitutional 
legality came with the coup d’etat of January 5, 1929, by King 
Alexander of the Triune Kingdom of the Serbs, Croats, and 
Slovenes, who, after two years of unashamed royal autocracy, 
resorted to the camouflage of a new constitution (September 3, 
1931). Its pungent legitimist flavor revealed all the trimmings 
of the Central European version of authoritarian monarchy. 

The other Balkan monarchies did not miss the autocratic 
cue. King Boris III of Bulgaria permitted a military revolu- 
tion * (May 19, 1934), which dissolved all political parties, and 
he ruled the country by royal decree, without altogether sus- 
pending the constitution of April 16/28, 1879. The authori- 
tarian regime, against the will of the muzzled people, lined 
Bulgaria up with the Axis and against Russia. The recipe was 
promptly followed by King George II of Greece, who, in 
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August, 1936, suspended the constitution of 1911, in itself 
merely a replica of German constitutionalism, and identified 
himself with the dictatorship of Metaxas. Finally Rumania’s 
King Carol, dissatisfied with his powers as monarch under the 
liberal constitution of March 29, 1923, toed the line and turned 
to royal dictatorship in the constitution of February 27, 1938. 
This disingenuous document, while nominally preserving the 
character of the constitutional monarchy, concentrated the 
political power in the hands of an autocrat as irresponsible as 
he was irrepressible. Dictatorship is no less obnoxious for being 
by an anointed ruler. In all these cases the germ out of which 
autocracy blossomed into life, was the dormant royal preroga- 
tive which' permitted the perversion of authoritarian into, 
dictatorial monarchy. Royal autocracy was grafted onto the 
authoritarian premises of constitutional monarchy. This mene 
tekel should not be ignored when, after this war, return to the 
“traditional” monarchical form of government is advanced in 
some countries as a panacea for the ills of democracy and dic- 
tatorship alike. 

Constitutional monarchy, therefore, in which the royal pre- 
rogative is not strictly and precisely circumscribed and rigidly 
curbed, is an authoritarian and, therefore, a nonpermissible 
form of government. 

PARLIAMENTARY MONARCHY 

The pattern of the parliamentary monarchy was developed 
first in England; even there it waited for its full sweep until 
the Great Reform of 1832.’ In France the legitimist interlude 
of authoritarian monarchy under the Constitutional Charter of 
1814 came to an end in the July Revolution of 1830. The Bel- 
gian Charte of February 7, 1831, deliberately introduced the 
British pattern of parliamentary monarchy on the continent by 
declaring that all powers emanated from the people (Article 
25), and that they were to be exercised in conformity with the 
constitution. It is the venerable ancestor of modern democratic 
constitutionalism, and perhaps the most influential constitution 
ever devised. 
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The famous slogan for the new pattern of parliamentary 
monarchy is, Le roi regne, mais il ne gouverne pas, which im- 
plies that nominally the king is still the source of political 
power, but he is excluded from its exercise. Under this system, 
monarchical in form but no longer in substance, the crown does 
not participate in the formation of the will of the state, even by 
delegation or in conjunction with other organs. Reconciliation 
between the monarchical principle and the sovereignty of the 
people is achieved by the ruler’s factual elimination from the 
political decisions. The assumption that all powers emanate 
from the people is the reality which implies that the plenitude 
of political power is in the hands of the parliament or the peo- 
ple; the presumption, in case of doubt, operates against the 
royal prerogative. Legislation is conducted by the parliament 
alone, the king’s assent being a mere formality — he does not 
even have a suspensive veto. The government is conducted by 
the cabinet which is dependent on the confidence of the polit- 
ical parties which compose the majority of the parliament. In 
order to make parliamentary control over the government fully 
effective, the ministers as a rule must be members of the parlia- 
ment. The monarch is bound to accept the political decisions 
of the cabinet. The ministers are not his free choice even 
though under the continental multiple party system his selec- 
tive discretion is not altogether extinct. All acts of the king are 
countersigned by the ministers. Ministerial responsibility means 
accountability to the parliament and no longer to the crown. 
Political power has shifted from the monarch to the cabinet and 
— where the latter is subject to dissolution, as it is in all parlia- 
mentary monarchies — to the electorate. What is left of the royal 
prerogative is purely ceremonial, symbolic, even though the 
monarch is considered as the nominal head of the administra- 
tion and, on the continent, the commander-in-chief of the 
armed forces. This form of government, by responding to the 
will of the people and subjecting the crown to the political 
guidance and tutelage of the cabinet (in itself under control of 
the parliament and people respectively) is fully consonant with 
political democracy. It is a permissible form of government. 
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BRITISH AND CONTINENTAL PARLIAMENTARY MONARCHY 

DISTINGUISHED 

Even the pattern of parliamentary monarchy is not a uni- 
form or rigid one. In the course of the last century the mo- 
narchical regime in Western and Northern Europe became 
markedly different from its British model. 

(a) The British Monarchy 

Monarchists of today when pressed to be specific as to the 
kind of monarchical establishment tliey wish to see in their 
country, usually counter with “One like that in England.” 
True, tile British monarchy has the best world “press,” perhaps 
deservedly.8 But those who wish to imitate the British model 
ignore the fact that Britisli monarchy, like British parliamen- 
tarism, is a nontransi'erable commodity, and that the present 
harmonious integration of tlie crown into the democratic 
dynamism of the political parties is the fortunate and unique 
result of a number of circumstances elsewhere not reproducible. 
It is less the allegiance to a specific hereditary dynasty which 
intrenched the monarchical establishment in the minds of the 
people — Britain has had more ruling houses than any other 
nation in which monarchy has enjoyed an uninterrupted exist- 
ence.® Among tlie rulers were fools and mediocrities, but fortu- 
nately no outstanding political genius. Beginning with Queen 
Victoria, none of the rulers has made himself conspicuous, 
either positively or negatively, so that the personalities could 
become absorbed by the institution. Moreover, at an early date 
the British gentry domesticated royal lust for power by chop- 
ping off the head of a king who, far from being the worst they 
had had, misread the signs of the time and misconstrued the 
temper of the new middle class. This precedent could not fail 
to influence the succeeding rulers. Twice in the relatively re- 
cent past the British forcibly ejected an obnoxious king. For a 
nation with less historical sense the case of James II may bd 
ancient history; but not only its legal phraseology helped when 
Edward VIII met with a similar fate. How much the change 
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of dynasty from the house of Stuart to the house of Hanover 
(1714) weakened the position of the monarchy through the 
emergence of cabinet government and the prime minister is 
common knowledge. Moreover, the rare mixture of ceremonial 
tradition and realistic common sense which spread from the 
British ruling classes to the people, induced them to respect the 
office of king without unduly exalting the incumbent, provided 
he kept within the limits of his office. The striking success of 
an almost unbroken chain of reasonable rulers from Queen 
Victoria, who through her long tenure acquired more independ- 
ence than the office as such afforded her, to George VI may 
be regarded as accidental or providential, according to the ra- 
tional or romantic temper of the observer. But it testifies as 
much to the intrinsic value of monarchy as an institution as to 
the adaptability of the persons serving it. Had the rulers pos- 
sessed more powers, the record probably would have been far 
less satisfactory. Kingship in England exists through its limita- 
tions, not through its potentialities. But it is the latter and not 
the former which make monarchy attractive to the monarchists 
elsewhere. Edward VIII's enforced removal was accomplished 
without a lasting impairment of the institution. The facts are 
only partially known; but in retrospect it is easy to realize what 
an encumbrance a self-willed ruler would have become in the 
subsequent life-and-death struggle of the British nation. Such 
irrational factors make the British monarchy a singular if not a 
unique phenomenon which is inaccessible to either imitation 
or transplantation. 

Actually the powers of the British crown are much less than 
the purely legal approach to the institution would indicate, and 
considerably greater than they appear to be from the common- 
place and inaccurate description of the monarch as a “figure- 
head.” What Dicey wrote in 1885 holds true today: “The 
oddity of the thing is that to most Englishmen the extent of the 
authority actually exercised by the Crown ... is a matter of 
conjecture." The basic difficulty for other nations desiring to 
follow the British “ideal pattern” of monarchy is precisely its 
imponderable and intangible nature. The royal power or pre- 
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rogative is partly overformulated, partly not formulated at all. 
Any nation undertaking to introduce the British system would 
be at a loss to define what precisely constitute the prestige and 
the powers of the British crown. Bagehot’s famous three rights 
— the right to be consulted, the right to encourage, the right 
to warn — are no longer true in the literal sense as they were at 
the height of British constitutionalism in the mid-Victorian 
period. Today the right to be consulted is reduced to the right 
to be informed or to ask for explanations, which is considerably 
less. Nor is Bagehot’s bon mot any longer correct: “Royalty 
is a government in which the attention of the nation is concen- 
trated on a person doing interesting actions. A Republic is a 
government ih which that attention is divided between many, 
who are all doing uninteresting actions.” By no stretch of imag- 
ination is it true that a nation can be more interested in the 
utterly dull routine of a British king than in the actions of an 
American president. The degree of self-effacement which con- 
stitutes the official qualification for the successful British ruler 
is more than could humanly be expected from a pretender 
returning to the throne eager to do deeds, and not to do deeds 
by not doing them. 

The only visibly important function performed by the Brit- 
ish king today is to appoint the prime minister; and, more often 
than not, even this function is merely automatic, because the 
leader of the party victorious at the polls has the first and unal- 
terable claim to the office.^* The king may exercise his discre- 
tion only if the Conservatives are the majority party but have 
no recognized leader, or if no party has a majority. It is exactly 
on this function of the crown within the parliamentary dy- 
namics that monarchists base their argument for restoration, 
because no continental country had, and probably none will 
have, a clear-cut two-party system. The king, it is contended, 
would be “above the parties” and thus would select the govern- 
ment personnel in the interest of the country as a whole. Again 
this is a misunderstanding of the British model. The British 
crown is not above but under the parties, and the outgoing 
prime minister usually recommends his own successor.^* But it 
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is unquestionable that, had the competition of the three parties 
continued, it would have ultimately enhanced the powers of 
the crown. Thus, the British system if transplanted to the 
political environment of the multiple party system on the con- 
tinent, would lose its identity and approximate the continental 
type of parliamentary monarchy. 

All the other functions of the British monarchy are merely 
formal, undertaken by the king on the advice or the instruc- 
tions of his responsible ministers. His presence in the Privy 
Council is meaningless since no discussion takes place. From 
cabinet meetings he is excluded, although the minutes are 
accessible to him. A monarch, by virtue of a long tenure of 
office — longevity of monarchs had the additional advantage of 
making the heir apparent more mature — and industry and tol- 
erable intelligence, can be, in W. I. Jennings’s words, "extremely 
valuable.” Would any ot the ambitious pretenders be satisfied 
with filling a position whose main prerequisite is self-restraint 
to the point of self-effacement? 

There is, of course, the emotional and symbolic aspect of 
British monarchy, or what Bagehot calls the “dignified” func- 
tions. It serves as the focus and concentration of a sound patri- 
otism which, remote from continental Byzantinism, honors the 
office of king in the person of the incumbent. It may remain 
undecided here whether such noble sentiments can be centered 
on a continental monarch after the magic circle of the hered- 
itary character of the institution has been broken by dethrone- 
ment and exile. But that a solid mythology, serving identical 
emotional purposes, may well grow out of republican abstrac- 
tions is evidenced by the devotion of the French people to the 
abstract principles of 1789, and of the American people to its 
constitution. If, however, symbolization of national values is 
confused with the glamour of the monarchical establishment 
(the British covered up, very wisely, the adverse effect of the 
ejection of Edward VIII by the medieval splendor of the coro- 
nation of his successor), it may be remembered that the masses, 
for whose edification royal splendor is unfolded, are movie- 
goers. No expensive state ceremony can equal the Hollywood 
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glamour o£ the fabulous Orient in Technicolor. Kings after this 
war not only will be poor but will have to be very careful not 
to be too glamorous, lest the uncomfortable republicans clamor 
about waste of public funds. 

Whatever twist one may give to the positive aspects of Brit- 
ish royalty, a spread of the system to the continent in the wake 
of political reconstruction would presuppose not only a moral 
endowment in the pretenders equal to that of the British 
model, but the existence of a political milieu similar to that of 
Britain; and it is unlikely that any continental country will 
answer the description. 

(b) The Western Parliamentary Monarchy 

On the other hand, under the pattern of parliamentary con- 
stitutional monarchy that prevails in the six Western and 
Northern monarchies — the Netherlands, Belgium, and Luxem- 
burg, Sweden, Norway, and Denmark — the ruler’s share in 
actual political power is considerably greater than in Britain. 
Though constitutionally more precisely defined than under the 
unwritten British constitution, the royal prerogative has re- 
tained much of the contour of kingship as it existed under 
the constitutional monarchy of the nineteenth century. In 
terms of actual powers the crown occupies the middle ground 
between the British absorption of the royal person by the insti- 
tution, and the Central European dominance of the royal 
person over the institution. As in Britain, the political struc- 
ture of the state is completely democratic, governed by the 
accepted rules of the parliamentary system. Political decisions 
are taken exclusively by the government (prime minister and 
cabinet) who invariably are members of the parliamentary ma- 
jority or of a coalition of the parliamentary parties. The elec- 
torate at regular or, in case of dissolution, irregular intervals 
determines the composition of the lower house and, through it, 
of the government. None the less, within this familiar dyna- 
mism of genuine democracy the king is not excluded altogether, 
as he is in Britain, from active participation in the formation 
of the will of the state. He must not only be informed; he must 
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be consulted and, particularly in foreign politics, may even give 
cautious leads — always acting through, and covered by, minis- 
terial responsibility. This results partly from the personalities 
of the monarchs; but it is also due to a greater traditional 
acceptance of the royal prerogative, within the limits of the con- 
stitution, as a real influence if not power. Five of the six rulers 
by the good fortune of a very long tenure of office, have been 
able to accumulate a political experience hardly equaled in 
their countries.^’ The sixth in this group is King Leopold III 
of Belgium, who succeeded his father in 1934 and, thus, at the 
outbreak of the war against his country, had been in office six 
years. 

The powers assigned to the crown in the different constitu- 
tions cannot be discussed here in detail. The text of a constitu- 
tion, read without allowance for the much more important 
constitutional practice of limiting the monarch’s formal powers, 
may convey the impression that the state is focused on the mon- 
arch, because the rules of the parliamentary system, difficult to 
set forth in legal terms, are implied and not articularized in the 
constitution itself.^® However, a king who loyally conforms to 
the verdict of the people as reflected in the strength of the 
parliamentary parties has necessarily a good deal of discretion 
under a multiple party system which does not permit the auto- 
matic assignment of the government to a specific majority 
group. This is particularly true of Holland, where the unfortu- 
nate fragmentation of the electoral will has never prevented the 
forming of workable coalitions. In Belgium the more or less 
stable configuration of the Catholic, Liberal, and Socialist par- 
ties offered no specific problems; and in both Sweden and Den- 
mark recently the Socialist party had an undisputed majority. 
The supreme command of the armed forces, an attribute of the 
crown, is completely subordinated to parliamentary control ex- 
cept in Belgium, where the king, himself feeling as a soldier, 
took more responsibility under the prerogative than another 
monarch in this group would have dared or cared to do. How- 
ever, perhaps the greatest actual (today, largely extraconstitu- 
tional) power lies in the monarch’s influence in foreign politics. 
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justified when based on long experience and familiarity with 
international affairs. Here the solidarity existing among the 
ruling families, once a liability of the peoples, may have become 
an asset of the states. 

However, King Leopold, an activist personality who may 
have felt the conflict of the generation to which he belongs, 
decidedly overstepped the limits of his office in October, 1936, 
when he announced, without previously consulting his cabinet 
or Foreign Minister Spaak,i® Belgium’s withdrawal from her 
commitments to the Western powers, including the Locarno 
obligations. This arbitrary and dangerous action may have been 
within the royal prerogative, but it was a calamitous error 
which contributed much to Belgium’s later military isolation 
and defeat. No British king would have dared to confront his 
official advisers with such an act. (Was it pure coincidence that, 
immediately thereafter, the British cabinet decided to rid the 
country of Edward VIII, who belonged to the same activist gen- 
eration?) Nor did the Belgian king prove his intelligence by his 
inaction toward the rising Rexist movement. No interpretation 
of the royal duty of political neutrality should have prevented 
him from reproving its Nazi-inspired tactics and program. 

If to the qualities of experience and reticence of modem 
rulers are added their impressive popularity, the traditional 
loyalty of the people to the person of the monarch rather than 
to the dynasty, the simplicity of life preferred by them, and 
their capacity as social leaders, the considerable strength of 
monarchy in Western and Northern Europe becomes under- 
standable. It seems fully to live up to the function of the 
pouvoir neutre as Benjamin Constant conceived it. By no means 
above the parties, but scrupulously below them, monarchy con- 
forms to the democratic spirit of profoundly democratic nations, 
a useful institution which none of the nations endowed with 
it would seem to be willing to exchange for a republican 
regime. Monarchy in these six countries is coming out df the 
crucible of the war stronger, with convincing proof of its use- 
fulness as an institution of political stability and continuity. 

If, under proper constitutional precautions, restoration 
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would or could be patterned on the model of the Western par- 
liamentary monarchy, no objections from the viewpoint of 
democratic legitimacy could be raised. This type of monarchi- 
cal establishment conforms to the requisites of political democ- 
racy, and hence is a permissible form of government. 

CONCLUSIONS ON THE PERMISSIBILITY OF MONARCHY AS A 

FORM OF GOVERNMENT 

The preceding discussion leads to the following conclusions: 
The advocates of restoration in countries where monarchy flid 
not exist prior to Hitler, or where its reestablishment is cr.al- 
lenged by the people, should disclose their intentions and de- 
clare which pattern of monarchy they intend to restore to ihe 
throne. A people that is to come under monarchy is entitled to 
know in unequivocal terms what kind of monarchy. Witnout 
such specification its “choice” between republic and monarciy, 
by plebiscite or otherwise, is made in ignorance or, even worse, 
from deliberate deception. If monarchy is proposed as an eligi- 
ble form of government, it should be accurately defined in 
advance: whether absolute monarchy (royal dictatorship, which 
evidently no free nation would choose) or constitutional mon- 
archy — and, within the latter category, whether the king is. or 
is not, to be rigidly subjected to parliamentary or popular con- 
trol. Of the three variations covered by constitutional monanny 
that of the Central European type is nonpermissible because it 
is essentially authoritarian. The British form and the Western 
European parliamentary monarchy are permissible because iliey 
are suited to, and compatible with, political democracy. 



CHAPTER III 


Justification of Monarchy 


At this point a question long postponed must be asked 
and answered: On what grounds can restoration of monarchy 
be justified? We are not at all interested in the psychology of 
the pretenders themselves: obviously they believe, or assert 
belief, in the hereditary right and the historical mission of the 
dynasty they wish to continue; personal ambitions and desires 
likewise come into play. Nor do the motivations of their retinues 
matter; these people expect personal benefits and enrichment 
from a successful restoration. But the question, How can mon- 
archy be justified in our time? is pertinent because monarchy 
cannot be the genuine "choice” of a people unless the mo- 
narchical establishment is made so palatable to the masses that 
they will vote for it. 

Monarchy may be justified either on irrational and emo- 
tional, or on rational and utilitarian grounds. There is a good 
deal of overlapping between the two groups of arguments. Mon- 
archy is so much a function of the imagination and a result of 
the historical subconscious that it is difficult to draw a sharp 
line between what is imponderable and what is expedient. 
Rational motivations frequently acquire an emotional appeal, 
while transcendental grounds accepted over a long period may 
take on the disguise of the utilitarian. Consequently the distinc- 
tion is serviceable only if its relativity is taken into account. 

IRRATIONAL JUSTIFICATIONS 

Transcendental, mystical, magical, ritualistic, theological, 
religious, and other irrational conceptions of monarchy explain 

See pp. 45CM53 for footnotes to this chapter. 
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its unchallenged acceptance in the past by the mass of the peo- 
ple: but in our age of science and technology they have lost 
their hold upon the common man, child of a disenchanted 
world. Monarchy no longer has the religious content which, 
under the mutual insurance pact between crown and papacy, 
church and state, once instilled devotion to the ruler together 
with veneration of the divine origin of his office. The claim of 
a monarch that, ordained by God, he rules by divine right 
would leave utterly cold persons in a materialistic world who at 
most are religious in a formal way, who on the average are indif- 
ferent to, and at worst are contemptuous of, spiritual values. 
The clause “by the grace of God*’ in the title of all rulers rings 
hollow in the ears of most people who are sophisticated enough 
to know that a man who, after living in Cairo, London, Massa- 
chusetts, or Mexico, has lately returned to the throne not by 
divine providence but by negotiation with partisans and oppo- 
nents, by plebiscite and majority, by political maneuvers and 
economic manipulations lacking the odor of sanctity. Kings are 
no longer installed by God; they are made, accepted, and per- 
mitted to function by the people. 

Equally obsolete to the point of absurdity is that patri- 
monial or paternalistic argument which asserts that the ruler is 
the “father" of his people. De Bonald, the literary propagator of 
the slogan “One God, One Fath er, One King" (the idea of 
which was ancient), did not dream that a century later an Aus- 
trian doctor who was anything but a monarchist would discover 
the CEdipus complex which, applied to political history, would 
permit interpretation of revolutions against the monarchical 
order as the natural reactions of the collective subconscious. 
Long before Freud another revolutionary, Rousseau, sufficiently 
ridiculed the assumption of "King Adam” and "Emperor 
Noah.” But the "father” argument has persisted in monarchi- 
cal theory. Says Treitschke; "That a single man stands visibly 
at tbe head whose word is decisive, impresses the common 
man. To him the word of the father of the country has a 
deep meaning.” ^ It may well be that the ethical values of the 
family, which, some authorharjlao. and. dictatorial reg^imcs. ofc 



175 


DE MONARCHIA. MODEL 1945 

Catholic mentality such as P^tain-France and Franco-Spain so 
strongly advertised, will likewise find their place after the war 
in democratic environments. But monarchy can draw little 
benefit therefrom. True, legendary kings in the past and long- 
lived monarchs of recent times have had the filial affection of 
their people. But presidents of republics, such as "Papa” 
Falli^res or “Papa” Doumergue, have lent themselves no less to 
popularity. Nor is it likely that many persons in their senses 
would consider a youthful pretender as a possible candidate for 
the position of “father” of his country, to whom his people 
might turn in misery and distress. This side of monarchical 
mythologfy is exploded beyond repair. 

JUSTIFICATION THROUGH LFGITIMACY 

A more serious, and the most common, argument adduced 
for restoration is that the dynasty which claims title to the throne 
has a le gal right to rule over the nation, or, in Treitschke’s 
words, that it is “an inscrutable dispensation of Providence 
that just this dynasty rose above all others of the coun- 
try.” 2 Monarchical power, it is contended, is not delegated but 
is based on the original right to rule. Monarchy derives its 
rights from history which singled out certain families to rule. 
Monarchy has the advantage over republican government that 
it is based on an unshakable tradition through which a ruling 
family has become identified with the state and its interests. 
Usually the argument is adorned by references to the great 
kings of the past and their great deeds for state and people, the 
legendary memory of imposing rulers which even republics 
cherish as ingredients of their national patrimony. 

The historic persuasiveness of this justification of monarchy 
cannot be denied. Ferrero has proved that monarchical legiti- 
macy is one of the two basic justifications of any political rule, 
the other being popular legitimacy.® Acceptance of monarchical 
legitimacy is tantamount to popular consent; where go^jern- 
ment is based on the free consent of the people, neither gov- 
ernment nor people has to fear the other, and the regime is 
stable. The argument may regain its potency after the war, in 
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whole or in pare, if a skillfully conducted propaganda can evoke 
in the masses nostalgic recollections of the not-so-distant golden 
age when neither the horror of dictatorship nor the chaoi of 
democracy had yet descended on the peoples who were blessed 
with peace and prosperity under their legitimate rulers. 

But there are two requisites for an effective legitimacy: it 
must be predicated on the firm integration of the dynasty, and 
it must be uninterrupted in its exercise. Integration may be 
achieved even by a relatively new dynasty, as evidenced by the 
house of Bernadotte in Sweden (since 1810) and the house of 
Coburg in Belgium (since 1831). But against the contention 
that a certain dynasty has an indestructible tradition and an 
inherent right to rule it should be remembered that not one 
of the older dynasties survives as a ruling house. In Spain and 
in France the Bourbons were forced to retire from the throne; 
in Austria-Hungary the Habsburgs; in Piussia the Hohenzol- 
lerns; in Bavaria the Wittelsbachs; in Saxony the Wettins; in 
Hanover the Guelphs. Long establislied are only the house of 
Holstein-Sonderburg-Gliicksburg in Denmark and the house of 
Orange-Nassau in Holland.vlf legitimacy is conceived as the 
traditionally accepted right to rule, these are practically the 
only legitimate dynasties in Europe. Even the house of Savoy 
has an ancient title only to Piedmont: it acquired title over 
the remainder of Italy in the unification — in many instances by 
plebiscites, and thus only by democratic legitimacy.V^n many 
cases the rulers were foreigners and not even indigenous fami- 
lies of established prominence. Moreover, generally the royal 
rule was created not by the people themselves even when na- 
tional assemblies were set in motion, but through diplomatic 
pressure of the powers. On closer analysis the argument of 
legitimacy becomes rather shabby. How could a rational choice 
be invoked, after the war, for the return or restoration of 
dynasties so superficially rooted in the nations, with so small 
a claim of merit and affinity to the people? Only an age for 
which the monarchical establishment was the normal and natu- 
ral form of government could take legitimacy for granted. Will 
the age of the common man be equally lenient and forbearing? 
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RESTORATION OF THE DYNASTY AFTER A REPUBLICAN REGIME 

Such congenital shortcomings may be overlooked or tol- 
erated in some countries where the monarchs are in exile and 
legal continuity was not broken. But the case is different when 
it comes to restoration in countries formerly republican and 
democratic. It happens that the legitimacy of the expelled dy- 
nasties, of ancient origin and claiming veneration since time 
immemorial, had been interrupted by abdication or dethrone- 
ment, enforced by their peoples, by flight, exile, physical aliena- 
tion from their country. This may not be the fault of the pres- 
ent pretenders, but none the less it is a fact. Germany, Austria, 
France, Spain were able to live without the dynasties as out- 
right republics, and Hungary, nominally a monarchy, was factu- 
ally an oligarchy or squirocracy. Whatever magical appeal 
legitimacy of title and inherent right may have for persons 
who are accessible to such values, the spell was broken by the 
subsequent republican regime. An interregnum is a gap be- 
tween two monarchical regimes,® even though the period was 
filled with a republican order.N(C!ontinuity in royal power, un- 
interrupted exercise of the ruler’s functions, is an indispensable 
requisite of legitimacy. Once the chain has been broken, a dis- 
enchanted people will no longer accept the claim to legitimacy 
without challenge; and to be so accepted is precisely its essence: 
once the actuality of political power has disappeared, no ration- 
alization on its indestructible origin can bring it back. Nobody 
can blame the people. The short step has been taken from the 
sublime to the ridiculous. '^f^hat a monarch should work, and 
word hard, for the acceptance and veneration which his dynasty 
has traditionally received, is a contradiction to the very idea 
of legitimacy. His claim to rule is no longer based on legitimacy 
as an inalienable quality, but stands on his own merits. A 
dynasty is no longer angestammt — ^an untranslatable term, im- 
plying essentially legitimacy — once it has been ejected Ijy the 
people. As the sharj^bngued Hungarian democrat Rustem 
Vdmb^ry phrased itr^Exiled monarchs are no more capable of 
restoring their legitimacy than a maiden her lost virginity.” ® 
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RATIONAL JUSTIFICATIONS OF MONARCHY 

All irrational arguments in favor of monarchy — legitimist 
and traditional, romantic and mythical, transcendental and 
theological — appeal to faith and are beyond proof. However, 
the common man, emerging from the mechanized mysticism of 
the dictatorships, will be more or less immune to cheap meta- 
physics and fraudulent transcendentalism, fed into him by the 
propaganda machines of the dictators as a screen for corruption, 
rapacity, irresponsibility, and even insanity. He will turn to 
political arguments which can be grasped by everybody’s reason. 
The theory of monarchy, progressing with the times, has not 
failed to turn out a set of utilitarian justifications which focus 
on the alleged functional superiority of monarchy over the 
other forms of government. Equally weary of the personalized 
power of the strong man, whether Fiihrer, Duce, or Caudillo, 
and simultaneously remembering his own inability to make 
democracy work, the common man may be well disposed toward 
a political organization which promises him stability and leader- 
ship without demanding the sacrifice of his birthright of free- 
dom. This is precisely what the advocates of a limited monarchy 
under a decent dynasty seem to offer him. They claim for the 
institution a singular utility which is compatible with the 
frame of parliamentary democracy.'^^he raison d’etre of mon- 
archy, it is asserted, lies in its functional expediency. 

THE MONARCH AS NEUTRAL POWER 

The king as neutral power was the convincing formula for 
winning over the bourgeois middle classes to a chastened and 
yet essential monarchy. It was evolved by Benjamin Constant, 
one of the most astute political thinkers of modern times and 
the inaugurator of the theory of constitutionalism. Constant 
recognizes four powers in the constitutional state: the royal, 
the fijcecutive, the legislative, and the judicial.’ His creative 
contribution to the customary tripartite separation of powers 
is the distinction between the executive power, which belongs 
to the ministers of the government, and the royal power, which 
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he attributes to the crown. Although he acknowledges indebted- 
ness to Stanislas de Clermont-Tonnerre, twice president of the 
French Constituent Assembly of 1789 and a leading liberal of 
his time, his is the merit of discovering this distinction in the 
contemporary British constitution, a full generation before 
Bagehot. It is the utmost possible refinement of the mechanis- 
tic constructions of the political order in which the eighteenth 
century excelled. Constant is aware that the real test of any 
political system comes when it is in disequilibrium.VKIe^smooth 
operation of political dynamics is dependent on the cooperation 
of the three habitual powers; but if they are disarranged and in 
conflict there must be a neutral power which adjusts them and 
ranges them again in the preestablished harmony of their coop- 
erative order. If one of the three established powers were 
charged with the function of stabilization it would become 
the superior of the other two. The neutral power, therefore, 
falls naturally to the crown.® Britain is the model. The neutral 
power must be “preserving and repairing without being hos- 
tile” (to the others). The executive can be removed by the king 
without being persecuted or punished. Changing the govern- 
ment by dismissal of the ministers is likened to dissolution of 
the parliament, without involving violence or disturbance of 
normalcy. 

It was a tremendously clever scheme. It took the authori- 
tarian sting out of the monarchical principle while restoring 
to it, after the humiliations of the revolution and the capitis 
diminutio of limiting it by a constitution, the dignity and self- 
respect of an institution not only useful but essential to the 
state. It justified the monarch’s existence in a parliamentary 
and democratic state since otherwise he had not attributes of im- 
portance; and it became the peg on which the ceremonial and 
representative attributes, the “rights of majesty,” could be con- 
veniently hung. It streamlined the entire institution to fit mod- 
ern democracy. The king is constitutional and bows to thfi; will 
of the people as expressed in general elections and translated 
into parliamentary majorities and cabinets. None the less his 
function is indispensable as the stabilizer of party politics, at the 
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same time catalyst and bulkhead of conflicting forces, the gyro- 
scope in the oscillating fluctuations of public opinion, pressure 
groups, and factional interests. 

The importance of Constant's constructive revision of the 
monarchical position can hardly be overestimated. Not only 
that it became, as Jellinek says, “the natural law of liberal- 
ism”; ® it is the cogent and convincing basis on which consti- 
tutional monarchy of the Western parliamentary type was 
evolved and still is operated today. The concept of the king as 
the neutral power subsequently could be used to raise him to 
the function of the supreme arbiter between the other powers 
of the state. It fitted modernized monarchy into the concept of 
the sovereignty of the people; the crown submitted to it and 
simultaneously integrated it. The pouvoir neutre, or pouvoir 
moddrateur, is the principal rational justification of monarchy 
in our time.^® Through it the king regained a substantial share 
of real political power. It was not difficult to build around this 
rational core of utility all or most of the emotional elements 
inherent in monarchy, particularly the idea of legitimism, re- 
duced to the assumption that a hereditary ruler, properly 
trained and carefully groomed for his office, endowed with the 
historical prestige of a dynasty, would be the ideal person for 
exercising the impartial function 'of the invisible moderator 
and stabilizer of party politics. Indefinite and vaguely circum- 
scribed as this formula was, it was elastic enough to be ex- 
panded or reduce^n a specific country in accordance with local 
requirements. Xfnus Max Weber limited the utility argument 
to the purely negative assumption that monarchy is necessary, 
at least for Germany, because it assigns once and for all the 
supreme position in the state to a definite person, and thus 
withdraws it from the strife of parties and the ambitions of the 
politicians.^! 

MONARCHY AS SYMBOLIC INTEGRATION OF THE STATE 

On the other hand, the justification of the monarchical 
institution as neutral power could readily be expanded into the 
more recent version — both rational and emotional — ^that the 
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king symbolizes the unity of the state and functions as the indis- 
pensable point of crystallization of the people’s desire for loyalty 
and devotion. The common man has a primitive craving for 
personalized leadership and wishes to be impressed by glamour. 
A people that has a well integrated and respected monarchy to 
satisfy these demands would not turn to dictatorship.^^ of this 
argument so much is correct: that, in the rational climate of the 
Enlightenment and the nineteenth century in which the in- 
stitutions of modern democracy were developed, the value of 
political symbolism for the integration of institutions was 
badly neglected; and that modern dictatorships, consciously, 
deliberately, and even artificially, created and used symbolism 
as an emotional stimulant of their own values.^® But the 
symbolization and integration of a political system does not 
need to be centered on a specific person. Democracies, although 
far inferior to monarchies and dictatorships in the mobiliza- 
tion of political symbols, demonstrated that the same effect 
can be achieved by suitable abstractions, if only they are sur- 
rounded by a consistent official sanctification. National heroes 
and national glory in the past, or expectations in the future, 
such as the manifest destiny notion, may well serve the same 
purpose. That republican democracies are by no means devoid 
of patriotic emotionalization is evidenced by Switzerland: a 
country averse to stagecraft and monumentally drab in its cere- 
monial functions, but second to none in attachment to its 
form of government. A self-confident and militant political 
democracy almost automatically develops adequate techniques 
of symbolization. 

Nor can it be said that monarchies have been or will be 
more immune to dictatorial infection than democratic states. 
The evidence is to the contrary.^^ At any rate, the success of 
a restored monarchy in integrating and symbolizing national 
unity is less dependent on the persuasiveness of theoretical as- 
sumptions than on the acclaim with which it is receivedTand 
this, in turn, is conditioned by sociological factors, primarily 
the classes which support it, and those which remain unrecon- 
ciled to restoration. 
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MONARCHY AND HIERARCHY OF OFFICIALS 

Other arguments justifying monarchy from the functional 
or utilitarian viewpoint are summarized (without, however, 
being endorsed) by James Bryce as follows: Monarchy is more 
stable and better suited to pursue a consistent policy in foreign 
relations; it provides a more efficient domestic administration; 
the monarch as the single head is better obeyed by all; it pro- 
motes social justice. However, none of these premises is tenable 
in the light of recent history, though, under singularly gifted 
rulers, some or even all of them were achieved in a more dis- 
tant past. Generalizations of such nature are more easily ad- 
vanced than proved or disproved. Bryce knew nothing of mod- 
ern Caesarism, which has done more for the masses than any 
monarchy, traditionally conservative and inclined toward the 
vested interests, is able to do. The Prussian monarchy stub- 
bornly held fast to the unfair three-classes electoral law, which 
was a main contributory cause of the alienation of the masses 
from the monarchical regime in general. Internal stability is 
probably as great in democracies as in monarchies. The in- 
fluence of the crown in the conduct of foreign affairs has suf- 
fered considerably as the general dynastic idea has shrunk; 
dynastic solidarity today is only a shadow of its past. Victor 
Emmanuel and the Balkan kings did not prevent their govern- 
ments from siding with the Nazis. But at least one argument is 
substantial enough to merit closer analysis. Monarchy claims 
to integrate better the official hierarchy of the state and, con- 
sequently, to give a more efficient administration. The argu- 
ment, appropriately focusing on the importance of the bureauc- 
racy and of the military establishment for the modern state, 
cannot be dismissed summarily. When absolute monarchy trans- 
formed itself, in the eighteenth century, into enlightened ab- 
solutism, the king claimed to be the first servant of the state, 
the Highest magistrate in the hierarchy of offices.^® From this 
viewpoint monarchy is functionally justified in that the king, 
having become an organ of the state, fulfills essential functions 
as the titular and factual head of the state administration. Un- 
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doubtedly the undisputed superiority of bureaucracy in Central 
Europe was based less on its better training than on its better 
morale, predicated on loyalty to the office through loyalty to 
the crown. A firm tradition of incorruptible efficiency could 
develop because the king had a free hand in selecting officials 
and enforcing responsibility. A hierarchical system which natu- 
rally and organically culminated in the king was definitely pref- 
erable to the random selection of the public service person- 
nel under the elective processes of the young democracies (to 
say nothing of the spoils system). In Prussia-Germany socio- 
logical techniques of selecting the higher officials from among 
the nobility and the high bourgeoisie secured a political homo- 
geneity of the bureaucracy which, even after it had been broken 
up as a closed caste, continued to identify loyalty to the office 
with allegiance to the crown. The old families of Prussian offi- 
cials served the state through serving the crown. Consequently, 
whenever a state, after its transition from monarchy to the 
republican form of government, neglected to “purge” the offi- 
cials, it had to reckon with the latent and lasting opposition of 
many of the officials to the new regime. This is the invariable 
experience of new republics, demonstrated by France after 
1870, Germany and Hungary after 1918, and Spain after 1931. 
In this sense all monarchies utilized loyalty to the person of 
the ruler as an effective stimulus to bureaucratic and ad- 
ministrative accomplishment. Napoleon I acted on this when 
he re-created officialdom after the breakdown under the French 
Revolution. The strength of the established continental mon- 
archies was drawn largely from traditional loyalty of the public 
servants. 

However, the argument has lost much of its historical valid- 
ity. Republics and political democracies learned from the ex- 
perience with bureaucracy under the monarchies. Bureaucratic 
efficiency did not suffer because loyalty to the crown, as the 
apex of the official hierarchy, was supplanted by devotion to 
function or office. Neither the civil service of Great Britain nor 
that of the French Republic was inferior to its counterparts in 
monarchical states. The administration was technically as in- 
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corruptible under the Weimar Republic as under the Empire, 
and this in spite of considerable political patronage of the 
parties. Loyalty to the official function, divorced from its origi- 
nal monarchical foundation, had so grown into political neu- 
trality that the civil service in Germany served with equal tech- 
nical efficiency the Empire, the Republic, and the Third Reich. 
Corruption entered into German officialdom only when the 
Hitler regime infiltrated into it party officials and party ap- 
pointees without technical and moral qualification for office. 
Today efficiency of the public service and loyalty to office are 
largely independent from the form of government under which 
they operate. It is unlikely, to say the least, that public serv- 
ants would work better or more devotedly under a restored 
monarchy than under a self-respecting republic, so long as this 
continues in its refusal to tolerate officials disloyal to the demo- 
cratic principles of the state. 

MONARCHY AND THE MILITARY ESTABLISHMENT 

However, while the justification of monarchy as the inte- 
grating element of the public administration may be incon- 
clusive, it becomes positively dangerous when applied to the 
military establishment. No other branch of state activity in 
Europe has retained such residues of the feudal state as the 
armed forces. Because military service is primarily obedience, 
for the corps of officers the loyalty to a monarch, to a dynasty 
connected with past military glory, or at least to a living person 
symbolizing military traditions and aspirations is still a more 
tangible value than devotion to the abstract idea of the state or 
to a constitution. The reasons are sociological; in monarchical 
states a goodly number of the commanding officers are taken 
habitually from the ranks of the nobility. The officers as a rule 
are monarchists. Even in republican France the monarchist ele- 
ment in the general staff and the higher army administration 
was Strong. Among professional officers few if any have rebelled 
against their legitimate rulers, while they are hard to recon- 
cile with a republican or democratic regime superseding a 
monarchy. The Bolsheviks knew what they were doing when 
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they re-created the corps of officers from scratch, retaining only 
such Tsarist professionals as could prove their loyalty to the 
new order.i^ 

The Weimar Republic, on the other hand, criminally neg- 
lected the most elementary precautions and permitted the im- 
perial generals to reconstruct the Reichswehr in the image of 
the imperial army. Protected by the official myth of political 
neutrality, the recruitment of officers and men, both profes- 
sionals, from among classes opposing the Republic — the en- 
listed men preferably from conservative argricultural groups — 
resulted in the profoundly antidemocratic mentality of the 
military establishment, paying mere lip service to the Republic 
which it despised.^® It was not surprising, therefore, that the 
command of the Reichswehr readily swore personal allegiance 
to the “Fiihrer” when Hitler, on August i, 1934, abolished the 
office of president and merged it with that of chancellor. The 
collective breach of a solemnly undertaken oath on the still 
existing constitution — ^an act of mass treason for which there 
is no parallel in modern history — bears out the preference of 
the military establishment in countries with a strong monar- 
chical tradition of personified authority to authority based 
on an abstraction. Attachment of the officers to the monarchical 
institution is similarly deep and consistent in Italy, Spain, and 
Greece. 

In case of restoration the dangers inherent in the affinity of 
the monarchical and the military establishment are obvious. 
Probably any move for its restoration can count on the support 
of the professional officers; of all professional groups, they 
would be least inclined to oppose it actively. Only with the sup- 
port of the army could a restored monarch maintain his regime 
against republican and democratic opposition. Such support, 
of course, would not be unilateral; it is predicated on the ex- 
pectation or on pledges that the monarch will avoid disarma- 
ment with its resultant unemployment of the officers, w4k) are 
singularly unadjustable to other professions. Any king re- 
stored in Central Europe would insist on being commander- 
in-chief. He would see to it for the sake of his own security, if for 
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no other reason, that at least the military cadres remained in- 
tact. A king who would turn against the military establishment 
of his country, has yet to be invented. It is clear that, at least 
in Germany and her satellites, restoration would gravely 
imperil continued disarmament and the elimination of mili- 
tarism (dynastic history is military history, and vice versa), 
internal democratic regeneration, and international peace. 
Permanent disarmament of a monarchy is much more difficult 
than of a political democracy. Restoration, therefore, would be 
more than harmful, it would be dangerous. Once more, inter- 
nal self-determination cannot be divorced from international 
security. 



CHAPTER IV 


Preview of Coming Events: The Chances 
of Monarchical Restoration 


More dynasties have fallen from power since 1918 — not 
counting those driven into exile by Hitler — than are still on 
their thrones. ^ Will the brave new world be treated to the 
spectacle of a horde of discarded monarchs and pretenders rid- 
ing into power on the crest of the democratic wave, the Atlantic 
Charter flying from their battered mast? 

FAILURE OF RESTORATION MOVEMENTS IN MODERN TIMES 

However, the fate of restoration movements in our time is 
comforting. Since 1789 very few restoration efforts have suc- 
ceeded over a considerable length of time.^ Even before, after 
the Cromwellian military commonwealth, the Stuarts were able 
to hold the throne for less than three decades. But after the ex- 
pulsion of 1688 they kept up the race until they lost the battle 
of Culloden (April 16, 1746), more persevering in their efforts 
than any modern restoration movement, partly because in their 
period monarchy was still the paramount form of political or- 
ganization, partly because they were more skillful in enlisting 
diplomatic support and dynastic solidarity. Subsequent restora- 
tions were short-lived; in no case could an old dynasty intrench 
itself sufficiently in the hearts and minds of its people to endure. 
Monarchy restored after a republican regime maintained it- 
self over more than a generation only in Spain, where the bour- 
bons succeeded the abortive republic of 1873-74. Perhaps the 
astounding stupidity of the returned rulers contributed to the 

See pp. 45S-455 for footnotes to this chapter. 
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almost universal failure of restoration. After a long and impa- 
tient wait in exile they seemed to be unable to realize that, 
whatever the cause of their fall and redemption, the clock could 
not be put back. Psychologically understandable as their re- 
sentment may have been, they ignored that they had not re- 
turned to the same people. Ferdinand VII of Spain, restored 
at Napoleon’s fall, is an outstanding example of reactionary 
self-stultification. The Bourbons in France could have lasted 
after 1815; the tired and dispirited country was prepared for 
a limited and self-limiting monarchy, had the dynasty under- 
stood that neither the memory nor the accomplishments of 
the revolution could be wiped out. But the wine of legitimism 
is heady and l.ouis XVIII and Charles X felt and behaved 
like rulers of the bygone ancien regime. They lasted only fif- 
teen years. Likewise ephemeral was Louis Philippe although, 
realizing that the past was irretrievable, he bowed to the prin- 
ciple of popular sovereignty. By then the French nation had 
become ripe for self-determination without monarchical tute- 
lage. Napoleon Ill’s regime was not a dynastic restoration based 
on a hereditary legitimacy. A reprise of the democratic Cae- 
sarism of the great Corsican, it had little in common with 
legitimate monarchy except the outward forms; the Bona- 
partes were at best a revolutionary dynasty. Louis Napoleon 
Bonaparte, a politician-statesman not unworthy of the genius 
of his uncle, embarked on the Second Empire under auspi- 
cious circumstances. France was contented and prosperous 
through by far the greater part of his regime; but a nation 
which had tasted the bittersweet fruit of sovereign self-determi- 
nation would not abide, in the long run, even by a benevolent 
absolutism. In its last decade the regime earnestly and sin- 
cerely strove to liberalize itself; but, as in all other Caesaristic 
dictatorships, adventures in foreign policies undermined the 
confidence of the people. Sedan was the Waterloo of Napoleon 
III. ^fter 1870 conditions for a Bourbon restoration were favor- 
able enough; but the stubbornness of the pretender spoiled his 
chances. Later the royalist movement in France never dared to 
stage a coup; in spite of its brilliant literary advocacy and of 
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deep-rooted royalist attachment among the nobility and the 
army it never had more than a nuisance value which even 
made it welcome as a leaven to the political routine of the 
Third Republic. Wisely the French exiled their royal fam- 
ilies after 1884.® The Weimar Republic, more generous, per- 
mitted their former ruling houses inside Germany and even a 
Hohenzollern prince in the Reichswehr. 

Of all monarchs deposed after the First World War, only 
Charles of Habsburg attempted to regain his throne in Hun- 
gary (March 27 and October 21, 1921). Twice he failed, partly 
because of the threatened intervention of the Little Entente 
which ultimately compelled Horthy’s government to enact the 
Dethronement Act of November 6, 1921. The new Hungarian 
ruling class (no longer the royalist magnates of the period 
before 1918) was not disposed to share political power with 
a monarch in whose competence it had little confidence. None 
of the German rulers made an active attempt at restoration. 
What the masses of the German people thought about the 
princes was revealed by the storm of indignation when it be- 
came known in 1924 how they had tried, at the expense of the 
taxpayers, to recoup their losses in the inflation.^ The signal 
failure of restoration in our time is also due to lack of the sup- 
port previously given to it by the rulers of other countries on 
the ground of dynastic solidarity. Restoration after this war 
will have a better chance only if it can enlist the sympathetic 
diplomacy of Great Britain, the only monarchical state among 
the Great Powers. 

SOCIAL CLASSES FOR AND AGAINST RESTORATION ^A DEMOCRATIC 

MONARCHY? 

Modern pretenders seem to be lesser fools than their august 
predecessors. They too study history. They seem to be pre- 
pared — at least in the democratic countries of their refuge — 
to descend from the dizzy heights and stretch out to the codimon 
man a calloused hand no longer perfumed with the sacred oil. 
In short, monarchy of the future promises to be democratic. 

Kings are no longer glamorous. True, at rare occasions 
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when functions of state demand the traditional splendor, a 
king will perform as an actor, crowned and sceptered, robed 
in ermine and riding in a golden state coach drawn by four 
or six white horses while he thinks longingly of his comfortable 
Packard or Hispano-Suiza. Kings no longer eat from golden 
plates (a privilege reserved to the worthless rich of this country 
in the gay nineties), no longer sleep in silken beds. Simplicity, 
in most cases genuine, dominates their private life. The nations 
of Western Europe and Scandinavia esteem their rulers as 
good fathers of families, plain in tastes, bourgeois in habits, 
like the average man, with nothing of the playboy about them. 
The European public knew about George ll’s enrichment of 
himself, and resented Carol’s shady deals and Edward’s luxury 
cruises. Kings behave like and mix with the people. It could 
not be otherwise in a democratic world. The great popularity 
of some of the rulers of German states before and after 1918 
was due to their simplicity and bourgeois ways. Where the Span- 
ish court ceremonial prevailed, as in Austria under Francis 
Joseph, or where the monarch indulged in provocative exal- 
tations of his mission, as did William II, the cleavage between 
nation and ruler was never bridged. The old gentlemen who 
rule the Scandinavian monarchies do not need bodyguards 
or secret police when they go shopping or ride in the park. 
The success of the British monarchy is largely due to the 
thoroughly bourgeois style of the old Queen and of King George 
V. The more inconspicuous the wearer of a crown, the more 
safely it sits on his head. 

The younger aspirants to kingship in partibus infidelium 
conform to the pattern. Courtiers and partisans praise their 
modest, unassuming, “democratic” way of life, their simple 
tastes, their abhorrence of pomp and circumstance and luxury. 
When in exile, they ride in trolley cars, eat in unpretentious 
diners on the road, and otherwise behave like ordinary people. 
It is*a sign of democratic reformation to have worked as a 
mechanic in River Rouge or even to have obtained, like other 
mortals, a doctor’s degree; this their flunkies consider as a tre- 
mendous intellectual achievement — ^which it may well be for 
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them.* Propaganda “humanizes” them; democratic leanings 
are a good omen for the coining millennium of the democratic 
monarchy. Since an inclement Fate has restricted the choices 
among eligible princely families, even marriage requirements 
are relaxed. The Habsburg tribe always had an inclination 
toward commoners as marital partners. The present British 
king is married to a wife who in earlier centuries hardly would 
have qualified. Today’s pretenders do not show the faintest 
traces of the “princely education” of former periods — confined 
to military matters and indoctrination with the prestige of their 
exalted position, and training as peculiar specimens of the 
human animal, Most of them are said to be pleasant, well 
groomed, and well informed young men who, if they had not 
been born with imaginary crowns on their little skulls, would 
find a place in civilian life without difficulty. Their affable 
manners have ingratiated them with the society in London and 
Washington — Americans as a rule are gullible and easily im- 
pressed by titles, real or fake. All this makes an impressive 
“build-up,” to the effect that kingship in our time has reformed 
itself, that the magic of royal descent has become invisible 
under democratic skins, that a democratically minded pretender 
must be, and therefore will be, a democratic ruler. 

But, one may ask, can he be? Benjamin Constant could well 
proclaim, referring to William III in England, that “the prince 
freely elected by a nation is strong in his former position and 
his new title.” For the sake of argument, let us assume that 
in a particular country a monarch is restored to the throne 
by a free and honest plebiscite, or by a majority in a constituent 
assembly. But no honest plebiscite could ever result in a 99 
per cent acceptance by the voters — as in the Greek laboratory 
test of 1935-1936. Thus, the king after the restoration is bound 
to lean heavily on a legitimist party or on those social groups 
which have favored his return. On which groups can he count? 
Of course the situation varies from country to country so that 
it is impossible to forecast with any degree of accuracy: but it 
can be said that those groups will support him which expect 
furtherance of their own interests by the restoration. Natural 
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allies of the crown are the officers of the army (particularly of 
an army disbanded or in danger of being disbanded), some 
high government officials and others tempted by tangible bene- 
fits, but certainly not the majority of the government em- 
ployees; some intellectuals for romantic or rational reasons. 
Big business? It has no political convictions. Probably it can 
be induced to support the monarchy^ by the belief that the 
king is strong enough to protect it against the demands of labor 
and the anticapitalist trend in general. Of crucial importance 
for any restoration, however, is the attitude of the landed in- 
terests, which in many European countries are identical with 
the nobility. No monarchy can exist without a nobility of birth, 
wealth, or merit. Napoleon I, who knew as much about human 
nature in politics as anyone, created a nobility of military and 
civilian merit of his own, since the aristocracy of the ancien 
regime for a long time was reluctant to join the usurper. It 
is impossible at this time to know how much of the traditional 
aristocratic strata, or the landed wealth, as the natural eco- 
nomic prop of monarchy will be left after the war. But it is 
on elimination of the landowners in Germany (the Junkers, 
as they are commonly though erroneously called), in Poland, 
Hungary, the Balkans, and Spain that the economic rehabili- 
tation of most of these countries will depend. Resolute, de- 
liberate and complete agrarian reform, with division of the 
large estates among free peasants cultivating their own soil, 
is indispensable for their democratization. The king will be 
caught here on the horns of the dilemma: Unless he promises 
distribution of the agrarian wealth accumulated in the hands 
of the few, he will not be elected. If he is faithful to his pre- 
induction pledges of social justice, he must side with the land- 
less masses against the class which constitutes his main support. 
He must choose between antagonizing them and deceiving the 
people. What will he do? 

Tift; other natural allies of restored monarchy are the Cath- 
olic church, which in Austria, Spain, southern Germany, and 
Italy possesses considerable land and therefore shares the in- 
terests of the landowning group. The same is true, though to 
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a lesser degree, of the Orthodox church in the Balkans. It is 
inconceivable that devout pretenders like the Habsburgs, the 
Bourbons, or the Wittelsbachs would dispense with the active 
support of the clergy or refuse to reward them for services 
rendered. Such affiliation would give the restored regime a 
cachet which by no stretch of imagination could be called 
progressive, democratic, or even liberal. In no case would the 
Catholic hierarchy throw its weight behind a pretender sus- 
pected of being a freethinker, a liberal, a Jeffersonian. Only 
a devout monarch could win the support of the conservative 
farmers. Thus the feudal elements in any state will line up 
in support of the restoration and the new regime, an alliance of 
the reaction- — against the people. The most ambitious blue- 
prints dream of a string of Catholic kingdoms in the heart of 
Europe, embracing Italy, southern Germany, Austria, Hun- 
gary, a sort of neo-Guelph League of Nations under the lead- 
ership of the Pope, affiliated with Catholic Spain and clerical 
Portugal and through them extending its sphere of influence 
to the Catholic peoples of the New World. 

From the start, therefore, restored monarchy will be slanted 
toward the right, toward the propertied classes interested in 
the maintenance of the status quo. Their existence is endan- 
gered by the prog^ram of social justice with which the crown 
must win the masses. Constant’s concept of the monarch as 
neutral power — logical, clean, convincing, of typically French 
lucidity — has only one defect: that it is constructed in a socio- 
logical vacuum, that it disregards human nature and the social 
forces shaping the political order. An established and univer- 
sally accepted monarchy may well be the arbiter of the conflict- 
ing interests and power groups within the state, standing above, 
or, more correctly, below the parties and conforming to their 
political dynamics. But the concept of the constitutional mon- 
archy is applicable only to a state in which the institution of 
monarchy is accepted without challenge. The monarchgrestored 
against republican opposition is caught in a vicious circle. Even 
if he would like to favor the underprivileged, he could not be 
anticlerical; anticapitalist, antiprivilege because these are the 
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classes on which the security of his regime rests. The masses 
of labor will be, and will remain, as hostile as the landless 
peasants if agrarian reform is withheld. Marxism of all per- 
suasions has been basically antimonarchist even though the 
red of the spineless German Social Democrats was badly tainted 
by the purple. The British Socialists are indifferent to mon- 
archy because the chastened king can do no wrong and no 
harm. Hitler in Germany-Austria, and the satellite puppets, 
have done all in their power to discredit the monarchy of the 
past. To the average worker of the younger generation in 
Central Europe monarchy means less than nothing: to the older 
age groups very little. The king’s claim to be the neutral power 
would be beyond fulfillment even if he sincerely wished to live 
up to it. 

THE ECONOMIC POSITION OF MONARCHY 

To these difficulties must be added another. What will be 
the economic basis of the restored monarchy? The popular 
assertion that a monarchy is more expensive than a democracy 
is subject to qualifications. Frequently the cost of the cere- 
monial functions of the ruler is borne by the state treasury 
and not by his civil list. A democracy too must spend money 
for representative and patriotic purposes. But the monarchy 
must at least be well-to-do. Though not all established mon- 
archies are rich, most of them have beyond the civil list granted 
by the state, considerable property of their own: land, palaces, 
current revenues from estates, and mobile capital. William II, 
controlling the vast properties of the Hohenzollerns, prudently 
administered by Jewish bankers, was in his time the richest 
man in Germany after the cannon king Krupp, and one of 
the richest men in Europe. Likewise wealthy were the Habs- 
burgs, and some of the minor German dynasties. The lenient 
Weimar Republic allowed them to raid the taxpayers’ pockets 
in the scandalous suits designed to obtain revaluation of their 
losses iif^ the inflation. How their property fared under the 
Hitler regime is not known; but it seems that no wholesale 
confiscation took place, probably because their coordination 
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with and support oi the Nazis was more important than their 
money. In Austria the situation was different: at an early date 
the Socialist authorities passed a statute expelling the house 
of Habsburg-Lorraine from Austrian territory and confiscating 
its properties.'^ The value of the confiscated properties was 
to be used for the relief of persons made destitute by the war. 
On the other hand, the state took over claims of persons for- 
merly in the employment of the Imperial family, a consider- 
able burden on tire treasury because of the number of the 
pensioners and the size of the retinue. However, the Clericals 
who controlled Austria tor most of the interstitial period, well 
disposed toward the Habsburgs and monarchical traditions, 
showed considerable generosity toward the Imperial family and 
made jjossiblc for them at least a dignified existence in exile. 
In 1935 the authoritarian clerical government of Schuschnigg 
repealed the anti-Habsburg laws, in readiness for the planned 
restoration: sizable properties and revenues were returned to 
the Imperial family. What the Nazis did with them after An- 
schluss, is not known; but it may be taken for granted that the 
pretender was cut off from his Austrian income. In Spain like- 
wise Franco restored ilie vast properties of the royal family in 
full. They would be ample to carry the financial burden of a 
dignified monarchical regime in the future. 

It is obvious that a monarchy desiring to live up to the 
expectations of the office should not be poor, or dependent 
solely on the income of the civil list. The impoverished states 
after the war could not bestow lavish emoluments on a re- 
stored monarchy without arousing the envy and antagonism 
of the presumably considerable republican opposition. More- 
over, it should be borne in mind that a dynasty admitted to 
the throne must try to regain its previous social position by a 
vast patronage, which in many Central European countries 
constituted its strongest support. Titles and decorations alone 
will not be sufficient unless supplemented by economic ad- 
vantages coming to certain groups from independe*nt royal 
revenues. How can the indispensable economic basis of mon- 
archy be re-created without returning to the former royal own- 
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ers the expropriated estates on which the republican regimes 
settled independent farmers? What mobile capital the exiled 
families have preserved in the safety of British and American 
banks will in no wise suffice to maintain a royal establishment 
in dignity. A ruler may be simple in his personal life, but 
monarchy must be conducted with regal splendor even though 
its style be somewhat less than Hollywood. The dilemma is 
serious. Either the economic basis of restoration will remain 
precarious, or, by repossessing himself of his former landed 
properties, the king will set a vicious precedent against agrarian 
reform. The financial overtones of resurrected legitimism are 
definitely unpleasant. 

THE ARGUMENTUM AD HOMINEM 

It would not seem fair to press too far the popular argu- 
ment against monarchy based on heredity and the biological 
conclusions drawn therefrom; but in an age which has become 
sensitive to the political implications of eugenics — no people 
under Nazi domination could escape them — they cannot be 
ignored altogether.® All older dynasties have shown a shocking 
number of psychopathological features and a frequency of in- 
sanity which, unless eugenically outbalanced by a thorough 
liybridization with fresh blood, would seriously endanger the 
chances of more healthy progeny. The Witielsbachs with two 
successive legitimate rulers who were at the same time held in 
solitary confinement for incurable insanity (Ludwig II and 
Otto) have a record unique even in Europe.® The British ruling 
house of Saxe-Coburg and Gotha, dating from the accession of 
King Edward VII in 1901 and rechristened Windsor in 1917, 
seems to be remarkably free from mentally unbalanced mem- 
bers. Of the Hohenzollerns, an otherwise rather intelligent 
family in terms of common standards, at least one recent ruler 
died insane (Frederick William IV). Over a period of centuries 
the Bourbon line in Spain has not produced a single outstand- 
ing individual, the latest king, Alfonso XIII, having been of 
particularly bantam weight. Frederick Augustus III of Saxony, 
one of the most popular rulers in Germany before and even 
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after igi8 because of his dry wit, was a habitual drunkard. 
However, the Saxe-Coburg-Gotha family has given Europe a 
string of ruling houses of a seemingly much sounder and stable 
stock. The prolific Habsburgs, though free from glaring cases 
of insanity, have been conspicuous for the absence of over- 
average individuals. Perhaps with the exception of Joseph II, 
dubbed “the people’s Emperor,” and duly emblazoned by pa- 
triotic propaganda, it is an endless succession of intellectually 
drab, bigoted, and dull-witted specimens. The inordinately 
long reign of Francis Joseph (1848-1916) is generally recog- 
nized today, except by the court historians, as the greatest mis- 
fortune that could liave befallen Austria-Hungary and Europe 
as a whole — because he was responsible for preserving the 
semifeudal system of government and administration, which 
finally started the First World War and exploded Europe. But 
the point need not be labored. 

However, the argumentum ad hominem becomes real when 
one considers that the pretenders in their majority are young 
men who not only carry the prized heritage of their dynasty 
but are permeated by the activism of their age and generation. 
It is only human and natural that one should wish to be a king 
and ruler in fact rather than the seismographic recorder of 
parliamentary events. Even the most democratically minded 
ruler, scion of an old dynasty, could hardly so divest himself 
of family tradition as to bury his personality in his office. 
Once on the stage he would wish to play a prominent part on 
it. He would not care to sit only in the prompter’s box, not 
even listed in the cast of characters. In the constitutional mon- 
archies of Western and Northern Europe the king can be the 
invisible moderator of parly politics because he is universally 
accepted and respected; these countries had no republican 
parties such as restored monarchs elsewhere will have to con- 
tend with. A pretender of an old dynasty must and will try to 
restore, together with the dynasty, its traditional power. "This, 
of course, is understandable; but it will render the institu- 
tion of monarchy controversial from the start, and will make 
it well-nigh impossible for the king to rule above, or even 
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under, the parties. Why otherwise should he wish to be 
restored? 

What is to be found, one may finally ask, in the recent 
record of the royal families which would recommend them to 
the masses after the fall of the dictatorships? Did Alfonso of 
Spain and the pretender help their people against the Franco 
despotism? What have the Hohenzollerns done to alleviate the 
fate of their people under the Nazi exploitation? Even though 
the dignity of a deposed monarch requires silence, the ex- 
Kaiser’s silence signified consent. It has been said that he sym- 
pathized with the regime because it broke “the shackles of 
Versailles.” “Empress” Hermine, the officious woman he mar- 
ried after the war, was a frequent visitor in Nazi circles in 
Berlin.i^ The Crown Prince preferred to live in Nazi Germany, 
on his estate in Silesia. Prince August Wilhelm (“Auwi”) joined 
the Nazis long before 1933 and occupied a high place in their 
hierarchy. The oldest son of the Crown Prince was reported 
to have been killed in the Second World War, in contradis- 
tinction to the First, in which the six able-bodied sons of the 
Kaiser, generals and what not, saved their precious lives behind 
the front. The heir presumptive, Prince Louis Ferdinand (born 
1907), was repeatedly described as anti -Nazi, but did he gain 
distinction in underground work? The political neutrality 
observed by the royal houses contains little that predestines 
them to leadership. Incidentally, the number of members of 
former ruling families who attained high office in the Nazi 
party or were leading officials in the Nazi-dominated foreign 
missions of the Third Reich is amazing.'^ Likewise the upper 
nobility flocked to the Nazi banner without inhibitions and fur- 
nished a disproportionately high number of ranking members 
of the Gestapo and the party hierarchy. Are the German masses 
in their docility expected to condone the Nazi contamination 
of their ruling houses and the aristocracy? 

Nor could more democratic edification be found in a pe- 
rusal of the recent record of the Habsburgs, whose aspirations 
to the throne are more serious because of the promise of Aus- 
trian independence in the Moscow declaration. The monarchist 



DE MONARCHIA, MODEL 1945 199 

Schuschnigg government opened the way to restoration. Had 
Otto (born 1912 ) possessed the courage of his father, he might 
well have established himself in Austria before the Anschluss, 
because the countries allied in the Little Entente were busy 
warding off Hitler and would not have been in a mood to 
resist a forcible restoration backed by a substantial section of 
the Austrian people, the government, and possibly Mussolini. 
Perhaps the Western powers likewise would have considered 
this as a bulwark against Nazihcation. But Otto failed to act 
in time.^® Had he or one of his four brothers fallen in the 
fight against the Nazis, the claim of the Habsburgs to restora- 
tion would have been better served than by the visiting, as 
traveling salesmen, of monarchist free movements abroad or the 
setting up of an “Austrian Legion” in the United States. There 
is no report that the five sons of Madame Zita, all of military 
age and probably as able-bodied as others, saw fit to enter the 
armies of the United Nations, after the scandal of the pretend- 
er’s private army within the United States Army had been 
exposed. Perhaps Habsburg blood is too precious to be shed 
for the liberation of Europe. But it is likely that their praise- 
worthy zeal for the safety of their own skins will be properly 
publicized among the Austrian masses in any later campaign for 
restoration. Any pretender, by leading the underground or 
dying before a firing squad of the Gestapo, would have im- 
mensely boosted the stock of his dynasty. But where is today 
the valor of the kings, proverbial gem of the monarchical 
crown? 



CHAPTER V 


The Techniques of Choosing Monarchy As 
a Form of Government 


THE DANGEROUS TWILIGHT ZONE 

At first thought it seems easy to place before a people the 
decision as to whether it wishes to live under a “monarchy” or 
a»“republic.” On closer inspection, however, the issue proves 
to be a complex one, not subject to rational choice. The diffi- 
culty is that no intellectual rationalization can illumine the 
twilight zone in which monarchy dwells: many important 
points are so vaguely defined that the average voter cannot dis- 
tinguish them clearly. 

No monarch or pretender would admit that he wished to 
rule absolutely: the people would reject him outright if he 
did. No dynasty has such magic, no royal personage such appeal 
as to be trusted without constitutional obligations and restric- 
tions. But “constitutional” monarchy has, as demonstrated be- 
fore, at least three different types. Even its permissible type, 
parliamentary monarchy, is based mainly on unwritten conven- 
tions and usages and unformulized constitutional practices 
which defy sharp definition. The lines between authoritarian 
and democratic monarchy are fluid; the very indefiniteness 
of the attributions of the crown facilitates the perversion, in 
any constitutional crisis, of limited into authoritarian exercise 
of the royal prerogative. It is precisely the vagueness and elas- 
ticity of the monarchical establishment which make it attractive 
to the pretenders and monarchs and their legitimist supporters, 
and at the same time make it dangerous to the operation of 

See p. 455 footnotw to this chapter. 
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democratic processes and the freedom of the people. It is im- 
perative, therefore, that the king or pretender lay his cards 
on the table and disclose his intentions, letting the people 
know what kind of monarchy they have to expect. The same 
result can be reached if the people, before making their choice, 
let the king know under what conditions he will be permitted 
to rule, in case the vote is for monarchy. Both alternatives 
imply a careful consideration by each side. If accepted by both, 
the conditions of restoration become the contract between 
ruler and people. Time and again the social contract has been 
proved to be a mere speculation, a figment of historical imagi- 
nation, a quid pro quo; yet it is one of the indestructible veri- 
ties of political organization and is wholly in keeping with 
democratic legitimacy, the only possible foundation of modern 
monarchy. It is indispensable that rights and duties in the 
exercise of the royal prerogative be defined precisely, and be 
embodied in a constitution which is the contractual agreement 
between monarch and people. No self-respecting people can 
give the pretender or king a blank check for him to fill out as 
he pleases, after his enthronement — the people footing the bill. 
Unless the conditions of restoration are clearly defined in 
advance,’ disillusionment, dissatisfaction, disaffection, and ulti- 
mate disaster are inevitable. 

TECHNIQUES OF CHOOSING MONARCHY 

A nation may decide on the restoration or the mainte- 
nance of monarchy either by a plebiscite or through a national 
assembly. No provisional government or outside power can 
decide on its behalf; it must decide for itself. 

(a) By Plebiscite 

The most perfunctory analysis of the plebiscite method 
reveals that, for choosing or rejecting monarchy, it is unsuit- 
able. The people will be asked on the ballot: “Do you wish 
as form of government monarchy (under a specific dynasty or 
ruler) or a republic? Mark the desired choice.” The drawback 
inherent in the method is that it does not elaborate, that the 
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choice is “Either ... or Like a plus-minus or “objective” 

examination, it oversimplifies and permits no qualifications. 
Herein lies for many the democratic appeal of the plebiscitary 
technique. But, for internal self-determination, it is the Pro- 
crustes bed. On the monarchical side, at least three variations 
should be allowed for choice: authoritarian, British, and West- 
ern “limited” monarchy. But this is obviously impractical: 
only scholars learned in constitutional law and history could 
properly distinguish the three varieties. Even with laborious 
education of public opinion, and with intelligible commen- 
taries attached to the ballot, rational choice by the average voter 
would hardly be possible. The outline of the different forms 
of government would remain for him blurred. The statement 
of naked alternatives is misleading, dangerous, and meaning- 
less; the required specification of the issue, utterly confusing. 
The plebiscite should not be used for determining the form of 
monarchical government or of any government for that matter. 

Moreover, who is to formulate the question on the ballot? 
If the king is the legitimate ruler (as, for example, in Italy), 
his government will justly claim the right. It cannot be ex- 
pected to split the issue into its logical parts; no monarch, 
unforced, will consent to having his powers clipped. If, there- 
fore, the plebiscite is upon the issue "Monarchy or republic?” 
without amplification, it is implied that the people shall vote 
for or against monarchy as it has existed in the past, “the same 
mixture as before.” This is precisely what ought to be avoided. 
Would the Greek people, remembering how their king deliv- 
ered them to the tender mercies of the Metaxas dictatorship, 
vote for monarchy “as before,” or would they insist on specific 
limitations of the royal prerogative? But they could not qualify 
their acceptance of monarchy by the reservation, "but only if 
the king behaves like a British king.” Nor ought the situation 
to be obscured by the argument that a people, in voting for a 
certaiiF dynasty, puts its trust in its prestige and does not re- 
quire a more definite specification of the royal powers. Such 
a blind date with destiny would degrade the plebiscite to a 
gamble, resting it exclusively on intangibles, on emotions. 
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ignorance, nostalgia, resentment. Prince Umberto of the house 
of Savoy, the “lieutenant general,” knew what he was doing 
when he demanded in November, 1944, that the issue should 
be settled by plebiscite and not by a national assembly. The 
intangibles would operate in favor of the monarchy; and once 
in power the monarch would exercise as much power as he could 
grab, claiming that he had had these unlimited rights in the 
past, and that they had now been confirmed by popular election. 

It may be contended that, if monarchy must be defined 
in advance, the same applies to the alternative of the republic: 
a republic is not necessarily democratic. But the argument is 
specious: A vote in favor of monarchy preempts the future con- 
stitution. A vote for a republic leaves the elaboration of its 
content to the national assembly. Should this body try to whit- 
tle away the royal prerogative, the king could object that the 
issue had been settled by the people in the plebiscite, and that 
it was for the national assembly merely to execute the mandate. 
The plebiscite, it must be repeated, is the most undemocratic 
method of deciding the issue. 

(b) By the National Assembly 

The only fair technique, therefore, is to submit the issue 
of the monarchical form of government to a popularly elected 
national assembly. Tlie advantages over the plebiscite are ob- 
vious. In any country where restoration or maintenance of a 
monarchical regime is a genuine issue, the division will be 
reflected properly by the political parties. A strong legitimist 
or monarchist party indicates the strength of the idea. During 
the election campaign the issue can be fully expounded and 
dehned. Monarchist spokesmen of restoration can be questioned 
as to their intentions and compelled to show their true colors. 
The discussion of the problem in the national assembly will 
clarify the limitations to be placed on the royal prerogative. 
The education of the voters on the complex issue will progress 
apace. If those who have elected Monarchist deputies to the 
national assembly find subsequent exaggerated aspirations of 
the crown hard to swallow, they will attend to reducing these 



204 


POLITICAL RECONSTRUCTION 


when the constitution is formulated under which the crown 
may assume office. Discussion on the parliamentary level is 
more conducive to an intelligent solution than discussion in 
the emotionalized atmosphere of a plebiscite, where the people 
cannot deliberate and can only decide. 

Historical experience indicates that after this war the issue. 
Monarchy or Republic? will constitute the first task of the 
constituent assembly, on its decision depends the nature of the 
constitution to be elaborated. One may turn back with profit 
to the handling of the issue by the French Constituent As- 
sembly of 1789.1 Prior to the summoning of the States-General, 
no republican movement existed in France; the principle and 
the continuation of monarchy were taken for granted in the 
cahiers. Yet the compelling force of events brought the issue 
to a head as soon as the National Assembly had emerged from 
the fusion of the three separately convened estates (June 17, 

1789)- 

The National Assembly was the manifestation of popular 
sovereignty, and popular sovereignty implied that the king was 
reduced to a mere organ of the state. At once the Assembly 
began to work on the future constitution.® Its first result was 
the Declaration of the Rights of Men and of Citizens, proclaim- 
ing as the form of government under the Constituent Assembly 
the sovereignty of the people. Monarchy was constitution- 
alized and nationalized. Although it took the National As- 
sembly two years to complete its work (the constitution was 
promulgated on September 3, 1791), the issue of the form of 
government had been tackled at once. Against this, the in- 
ability of the French National Assembly after 1870 to decide 
between restoration of the monarchy and establishment of a 
republic delayed for five years the making of the constitution 
and paralyzed the political reconstruction of France. 

Nearly always since 1789, settling the form of government 
has been left to a national assembly. When the Belgians re- 
volted against the Netherlands in August, 1830, a national 
congress was elected which, on November 10, 1830, deposed 
the house of Orange and voted for a constitutional hereditary 
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monarchy. The constitution of February 7, 1831, laid down 
the conditions under which royal power was to be exercised; 
but it did not designate the dynasty. The king had to step 
into the place provided for him by the constitution; he could 
neither define his powers nor bargain about them; he accepted 
what was offered him.* The Balkan kings too were, as a rule, 
elected by national assemblies — ^with considerable diplomatic 
interference by the powers in the choice of dynasty.® Marshal 
Bernadotte was called to the throne of Sweden by act of the 
Diet (Riksdag).^ The procedure was somewhat different in 
Norway, where, after the separation from Sweden in 1905, the 
Storthing offered the crown to Prince Charles of Denmark. 
Accepting as. King Haakon VII, he simultaneously accepted 
the constitution of 1814. In an honest plebiscite the voters rati- 
fied the choice by an overwhelming majority.® Plebiscites are 
exceptional and should be used for nothing more than ratifi- 
cation of a preceding choice by the parliament. 

Generally the content and range of the powers the mon- 
arch is to exercise have been determined independently by 
the parliament or national assembly, and the monarch has had 
to accept the place provided for him in the constitution. The 
definite advantage in this is that the nation through elected 
delegates determines the kind of monarchical system it wishes 
to establish, and that the constitution, on acceptance by the 
king and his advisers, becomes a formal compact binding mon- 
arch and people. If the offer made by the national assembly 
is insufficient he may decline it; but by taking the oath on the 
constitution as formulated by the national assembly he binds 
himself to the contract, and he must not be permitted to stretch 
its terms afterward. No self-respecting nation should embark 
on the experiment of monarchy without such precautions. The 
ratified constitution likewise binds the republican opposition, 
which henceforward may seek a change only through constitu- 
tional amendment. If after the Second World War a prelender, 
with the backing of strong legitimist groups, should attempt 
to force the issue in any country by coup d’dtatj the United 
• See infra, pp. 865 ff. 
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Nations must see to it that the will of the people is not 
frustrated. 

RETURN OF THE MONARCH? 

With the foregoing prerequisites of democratic legitimacy 
as basis of the monarchy, the return of a ruler who has been 
under fife or the arrival of a pretender should be postponed 
until the nation has settled the issue by plebiscite or, prefer- 
ably, by vote of the national assembly. In most recorded cases 
the pretender has been kept out of a country until its decision 
has been made. This should be the unalterable rule in the 
future. His presence would make a free and unbiased choice 
of form of government difficult if not impossible. A govern- 
ment pledged by the king would load the dice in his favor, by 
administrative pressure, suggestive formulation of the issue for 
the plebiscite, back-stage influence on the national, assembly. 
The pros and cons of monarchy cannot be openly discussed 
in the presence of a legitimate king, supported by the military 
establishment, armed with martial law and controlling the offi- 
cials. Not even an occupation army or an international com- 
mission supervising the electoral or plebiscitary process, could 
prevent the king from swinging the issue. The danger of a 
coup by the king is much greater when he is in the country. 

True, legalistic application of the unrepealed authoritarian 
constitutions of Greece and Yugoslavia may have given the 
exiled rulers a formal right to return to their states imme- 
diately upon liberation. Fortunately, the issue which had be- 
come an acrimoniously debated controversy, was settled in the 
nick of time by the establishment of a Regency in each coun- 
try with the result that the monarchs will return only after 
the popular decision. King Zog too — although nobody had 
asked for it — declared his willingness to accept a Regency. 
Wisely King Leopold III of Belgium likewise decided, upon 
his liberation from German captivity, to postpone return to 
his country and assumption of royal powers (May, 1945). 

That the pretender should be kept away until the people 
have chosen freely their form of government holds true in all 
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similar cases. Passage should be refused to Otto, Carol, Don 
Juan, every one, until their peoples have decided whether they 
wish them back or not. To readmit them prematurely would 
inevitably tend to influence the decision. They would not come 
as private citizens, but would return in state as future rulers. 
What other purpose would their return serve? It is unlikely 
that a pretender of our day, streamlined as he may be, will 
go on the stump personally. His case may be carried to the 
people by legitimist politicians and other spokesmen. The prop- 
aganda and publicity campaign of a pretender, without bursts 
of staged emotionalism and other tricks, would necessarily 
distract attention from the only question involved: whether 
monarchy is, in our day, a meritorious form of government. 
Democratic legitimacy, the basis of constitutional monarchy, 
requires that the king accept the verdict of the people without 
trying to direct it. 

CONCLUDING OBSERVATIONS: THE VICIOUS CIRCLE 

To many readers in the United States, who know the mo- 
narchical institution only from fairy tales and history books, 
the problem as discussed here may appear to be exaggerated; 
they will be inclined to consider the case against monarchy 
as a fight against windmills. But intelligent observers know 
that in some European countries monarchical restoration is 
a serious alternative to other forms. The prestige of monarchy 
has gained visibly from the unity of people and ruler in mon- 
archies of Western and Northern Europe. The monarchical 
principle has the obvious sympathy of the British government. 
The success of the house of Savoy, soiled by connivance with 
the Fascist crimes, in holding onto the throne of Italy cannot 
but encourage monarchists elsewhere. To not a few, monarchy 
appeals as a bulwark against Bolshevism. Some of the socialist 
parties in Central Europe, confronted by the alternatives of 
Sovietism and monarchism, would unhesitatingly choose the 
latter. There is less danger that a people, permitted to vote 
freely and without pressure, will choose monarchy than that 
monarchy will be foisted upon that people. It seems to be 
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elementary that the nations under political reconstruction, 
saddled with the tremendous task of finding their moral, eco- 
nomic, political equilibrium, should be spared the additional 
and gratuitous tribulations of the monarchical issue which 
would unduly burden political reconstruction with a heavy 
mortgage and contain the germs of new internal and inter- 
national difficulties. 

Granted a people’s choice, by a technically irreproachable 
majority procedure, of constitutionally limited monarchy — 
which, as has been pointed out, is permissible under the At- 
lantic Charter — as its form of government, and granted peace- 
ful installation of the ruler on the throne, the position of the 
monarchy will be critical for a considerable time to come. 
In no country — not in the Balkan states, in Central Europe, 
or in Spain — would monarchy be accepted with the degree of 
unanimity which makes it strong in Britain, Western Europe, 
and Scandinavia. Republican opposition, which the wisest and 
best intentioned of monarchs could not hope to overcome or 
disarm at once, would continue. The nation would remain 
divided over its form of government — and there is hardly a 
more explosive division between parties than that between 
monarchists and republicans. Any national reverses or mis- 
fortunes would be chalked up against the crown and the insti- 
tution. The republican minority, biding its time, would strive 
to become the majority. The continuous tension would tempt 
the monarch to authoritarian methods or a coup d'etat, while 
the republicans would not easily dismiss the idea of a revolu- 
tion. The congenital defect of monarchy is that it cannot be 
removed except by force and violence. The record indicates 
that a restored monarchy — even the most streamlined and 
democratically minded one — ^in our time is at the most a 
transitory solution. It cannot possibly endure. Far from inte- 
grating and unifying, it would continuously give rise to po- 
litical 'irritation, agitation, restlessness, desire of change. Nor 
can the international complications be ignored. An upheaval 
in one state is bound to have repercussions in others. Diver- 
gence in the form of government may delay or complicate 
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regional federalization envisaged by Dumbarton Oaks and San 
Francisco. 

A strong, self-willed, powerful king is dangerous to the 
democratic development of a people. He is, therefore, a danger 
to world peace, since internal political affairs can no longer 
be treated by other nations with the traditional indifference. 
A weak and powerless king is a luxury, a heavy encumbrance 
on a state and an invitation to revolution. Though little more 
than a permanent president of a republic,® he is constitution- 
ally irremovable and, therefore, functionally inferior. 

Even though permissible as a choice, monarchy is not to 
be recommended as a form of government. The nations rede- 
fining their political existence after the Second World War, 
and rewriting their constitutions, ought to profit by the lessons 
of history. The monarchical principle fits badly into the shape 
of things to come. 




Part Four 


THE “CHOICE" OF THE FORM OF 
GOVERNMENT 



CHAPTER I 


Political Reconstruction and the Written 
Constitution 


RATIONALITY OF THE CHOICE 

Article 3 of the Atlantic Charter recognizes the right of 
every people to choose the form of government under which 
it will live. Democratic legitimacy is the source and aim of 
internal self-determination. How does a people "choose” its 
form of government? It must do so rationally, deliberately, 
without compulsion, depending on its own volition. Other- 
wise the choice will not be a genuine one. Since the revolu- 
tions of the eighteenth century the customary method of choos- 
ing a form of government is for the people to endorse a written 
constitution embodying the specific type of political order they 
desire. No people can claim to have chosen its form of gov- 
ernment unless this act is articulated and formalized in a writ- 
ten document as instrument and symbol of constitutional 
government. 

THE STAGES OF POLITICAL RECONSTRUCTION 

Such a deliberate and conscious choice of form of govern- 
ment through a new constitution occurs usually after a revolu- 
tion or* a war. Almost invariably, the desire of a people to 
choose a form of government through the enactment of a new 
constitution has materialized in the following stages: (1) A 
government is set up provisionally — that is, with transitory 
powers — until it has been confirmed by the national assembly, 
and constitutional normalcy has been restored. Its main func- 

Sce pp. 455-461 for footnotes to this diapter. 
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tion is to hold elections for the national or constituent assembly. 
(2) A national assembly is formed, deriving its legitimacy and 
its powers from the sovereign people. Its main functions are 
to control the government, provisional or permanent, and to 
prepare a constitution. (3) The national assembly elaborates 
and enacts a constitution, which, at desire, is ratified by the 
people themselves. (4) A transition takes place from the in- 
termediary regime of the national assembly to the form of 
government established by the constitution. 

These are the four stages through which political recon- 
struction must pass. In a particular case they may be tele- 
scoped — several stages may be compressed into one; but the 
frame must be maintained if democratic legitimacy is to be 
satisfied. The free choice of form of government is adequately 
complied with if it brings the enactment of a new constitution. 

IRRATIONAL RECONSTRUCTION 

It is doubtful whether political reconstruction will adhere 
so closely to the historical pattern after the Second World War 
as it did after the First. Economic disintegration, political 
passions, administrative disorganization, spiritual chaos will 
result in violent upsets in some countries which will delay the 
orderly processes of state building. Very likely the tempo and 
the trend of political reconstruction will vary in the different 
countries with the effectiveness of the government machinery; 
with the definiteness of territorial jurisdiction; with the readi- 
ness to accept a government-in-exile as legitimate, or the di- 
vided loyalties between this and a government arising from the 
resistance groups inside the country; with the strength of tra- 
ditionalism, as against desire for innovations; with the in- 
fluence of foreign ideologies and political techniques, the uni- 
fying or divisive forces of public opinion, and many other 
factors. In countries subjected to military occupation, policies 
and prestige of the occupying powers may accelerate or retard 
political reconstruction. Although the impact of such factors 
is incalculable, we know that Europe has gone through trying 
periods of political uncertainty before. Properly guided by the 
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victorious powers, she will find her equilibrium in time; and 
perhaps the convulsions will be less severe than we fear. 

However, it would be unwise to assume that rational recon- 
struction will take place invariably and in all countries. 
Popular leaders, acclaimed for valor in resistance to Nazi op- 
pression, have risen to the top with no other legitimation than 
their personal appeal to the masses of their people. The title 
to leadership is tested in the fight against the enemy. The irra- 
tional magic of the unknown peasant or worker, thrown up 
by the people in the travail for political existence, will be pitted 
against the democratic legitimacy acquired by elections or 
other rationalized procedures. Josip Broz (Marshal Tito) of 
Yugoslavia and General Charles de Gaulle are cases in point. 
The militant leader in the campaign for liberation from the 
conqueror may not be the chosen leader for the time of peace; 
and he may not be devoted to democratic legitimacy. Soldiers 
are authoritarian by profession. Conflicts between personal pop- 
ularity and popular sovereignty may well end in subjecting 
a people to a political order which it has not “chosen” 
rationally, and to leaders who will govern wholly at their own 
discretion. Self-determination by revolution cannot be consid- 
ered as a substitute for rational political reconstruction: such 
spontaneous adoption of a form of government is particularly 
tempting to militant Communists in the resistance movements, 
who, knowing well that democratic elections will not bring 
the political system they desire, are prepared to seek power by 
nondemocratic means. That the Kremlin would discourage 
them is a dangerous illusion. Even at this early date it is ob- 
vious that the activism of the Communist-controlled resistance 
groups is the first obstacle on the road to normalcy. 

History records such nonrational attempts to determine the 
form of government as the councils of the Levelers during the 
first decade of the Puritan revolution; the dictatorship of the 
Convention in France after 1792; Lenin’s usurpation of power 
in 1917; the spontaneous emergence of the workers’, peasants’, 
and soldiers’ councils, on the Soviet pattern, in Germany in 
1918. Are the United Nations, carrying out their promise of 
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free choice of government in the Atlantic Charter, entitled, or 
are they even pledged, to object or intervene in order to pre- 
vent any such attempt to thwart or distort the will of the 
people? It is obvious that, if political reconstruction is to be 
accomplished under the Atlantic Charter, frustration of the 
free choice of form of government by a people (including all 
persons qualified) should not be tolerated by the powers that 
have to assume European stewardship. If the framers of the 
Atlantic Charter “respect” the right of every people to choose 
its form of government, they are duty-bound to insist on the 
requisites of democratic legitimacy. To conform to its require- 
ments political reconstruction must use the technique of elec- 
tions, representative institutions, and a written constitution. 

POLITICAL RECONSTRUCTION AND THE YALTA DECLARATION 

In this sense the Yalta Conference of the “Big Three” must 
be interpreted not only as the clear and unmistakable confir- 
mation of the principles enunciated in Article 3 of the Atlantic 
Charter, but as their implementation by the promise and 
undertaking to act in accordance with them: 

They [the Premier of the Union of Soviet Socialist Republics, 
the Prime Minister of the United Kingdom, and the President of 
the United States] jointly declare their mutual agreement to concert 
during the temporary period of instability in liberated Europe the 
policies of their three governments in assisting the peoples liberated 
from the domination of Nazi Germany and the peoples of the 
former Axis satellite states of Europe to solve by democratic means 
their pressing political and economic problems. 

To foster the conditions in which the liberated peoples may ex- 
ercise these rights, the three governments will jointly assist the peo- 
ple in any European liberated state or former Axis satellite state in 
Europe where in their judgment conditions require (A) to establish 
conditions of internal peace; (B) . . .; (C) to form interim govern- 
mental authorities broadly representative of all democratic elements 
in the population and pledged to the earliest possible establishment 
through free elections of governments responsive to the wtll of the 
people; and (D) to facilitate where necessary the holding of such 
elections. 

When, in the opinion of the three governments, conditions in 
any European liberated state or any former Axis satellite state in 
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Europe make such action necessary, they ■will immediately consult 
together on the measures necessary to discharge the joint responsi- 
bilities set forth in this declaration. [Italics supplied.] 

POLITICAL RECONSTRUCTION AND THE EXISTING CONSTITUTIONS ^ 

In some states the choice of form of government may result 
in continuing the constitution as it existed before the Nazi 
conquest; in others there was no such serviceable constitution. 
The issue of the continuity and validity of existing constitu- 
tions is important enough to warrant an investigation. 

It has been generally recognized in international law — ^and 
still is, in spite of the flagrant disregard by the Germans — 
that military occupation of a country cannot change the alle- 
giance of its people to the legitimate sovereign. Therefore the 
constitution of an occupied country remains valid, in spite 
of the conquest and of any unilateral act of the conquering 
power. All annexations by Germany (Luxembourg, Sudeten- 
land, parts of Poland, Belgium, France) and the various pro- 
tectorates and dependencies under colonial exploitation were 
illegal. They could have become legal only by consent after a 
definitive defeat, which the armies of the United Nations for- 
tunately have frustrated.^ Once the occupation was terminated, 
the liberated countries returned to the autliority of the legiti- 
mate sovereign under the jus postliminii.^ All acts during the 
occupation which were illegal under international law are auto- 
matically rescinded. The situation is mentioned in the second 
sentence of Article 3 of the Atlantic Chaiter: “They wish to see 
sovereign rights and self-government restored to those who have 
been forcibly deprived of them.” This promise the victorious 
armies of the United Nations have fulfilled. 

(a) Western European States 

Thd? constitutions of Belgium, the Netherlands, Luxem- 
bourg, Norway, and Denmark were resuscitated without formal 
action by the peoples or the returning governments. They have 
remained valid all through the military occupation, in spite of 
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being suspended, and there is no indication that the liberated 
peoples wish basic changes in the constitutions, which have 
met the test of foreign occupation and retained their service- 
ability for integrating democratic-constitutional government. 
Broad projects in view for social reconstruction * can and will 
be accomplished within the framework of the existing con- 
stitutions. 

(b) Other Liberated Countries 

The situation is decidedly problematic in the other liberated 
countries. Formally it does not differ from that in the Western 
constitutional monarchies, and the constitutions that preceded 
German occupation would automatically be revived. However, 
the Atlantic Charter’s assertion of the right ot a people to choose 
its own form of government is definite, and puts the continuing 
legal validity of any former constitutions to the test of conform- 
ance to the principles of democratic legitimacy. Only Czecho- 
slovakia is in as unequivocal a position as the constitutional 
monarchies of Western Europe. At the time it was sacrificed 
to appeasement in Munich, its democratic constitution of 1920 
was still going strong. For twenty years the brave republic was 
a stronghold of constitutional democracy, and democratic legiti- 
macy gives the best oi grounds for the resurrection of the 
constitution. The experience of a constitution which happily 
combined a strong president with full operation of the parlia- 
mentary system might well induce the Czech people to bring 
it back into force without substantial changes. Past deficiencies 
in the relations of the central government to the Slovak, Car- 
patho-Russian, and the Sudeten minorities — the last of whom, 
it is hoped, will be compulsorily transferred to the Reich to 
which they have so vociferously claimed to belong — would call 
for a revision which could comfortably be accomplished by a 
constituent assembly, within the limits of the existing constitu- 
tion. The indications are that the Czech people, faithful to 
Thomas Masaryk’s heritage, prefer the existing political democ- 
racy to any other form of government. 

The situation in Poland, Greece, and Yugoslavia is much 
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more complicated. At the time of the Nazi invasion none of 
these had a democratic form of government, to which the peo- 
ple could automatically revert. The Pilsudski constitution of 
1935 comes nowhere near satisfying democratic specifications 
of the “nuclear demands” of political democracy set forth 
above.* This disingenuous instrument, pretending to provide 
a "strong executive,” was camouflaged for the semi-fascist au- 
thoritarian regime preferred by the ruling oligarchy and the 
"colonels,” which emulated the German regime by brazenly 
depriving its people of their legitimate share in the govern- 
ment. When the Polish Committee of National Liberation was 
established under Soviet auspices as the de facto government 
on Polish soil (July 23, 1944), it formally repudiated the con- 
stitution of 1935 as "illegal” and claimed to act on the basis 
of the constitution of March 17, 1921, “the sole constitution 
that is legally binding and has been legally voted.” To fall 
back on an instrument of government inactive at least since 
1926 (Pilsudski’s first reform) and proved to be unworkable, 
would be an innovation indeed. The London government-in- 
exile insisted on the instrument of 1935, and the only proper 
solution, thus, would be for the Polish people to choose its 
form of government by either reverting to the instrument of 
1921 or enacting a new constitution. In Austria likewise the 
Soviet-sponsored government of Dr. Karl Renner is reported to 
have repealed the authoritarian Dollfuss constitution of 1934 
to return to the instrument of 1920, drafted by a National 
Assembly with a popular mandate.f 

The situation in Greece % is particularly baffling. After 
Kondylis’ coup d’etat on October 10, 1935, the parliament, 
purged of its republican members, swept aside the republican 
constitution of June 2, i 9 * 7 » restored the monarchical- 
authoritarian instrument of May 23, 1911; it in turn was sus- 
pended by King George II in August, 1936. Thereafter, until 
the Ge^an invasion, Greece lived under General Metaxas’ 
harsh dictatorship. Thus the Greek people, now that the Ger- 


•See supra, pp. iigff. fSee infra, pp. *66 ff. JSee supra, pp. 145 fE. 
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mans have been expelled, have no democratic constitution for 
reenactment; by methods discussed previously, they will h^ve 
to decide the issue of monarchy or republic, writing the new 
constitution accordingly. 

The situation in Yugoslavia resembles, in many respects, 
that of Greece. The older constitution of June 28, 1921, was 
suspended by King Alexander’s coup d’itat January 5, 1929. 
After two and one-half years of constitutionally unmitigated 
royal dictatorship the constitution of September 3, 1931, was 
imposed by royal proclamation.* A thinly veiled royal abso- 
lutism was pointed up with appointive councils borrowed from 
contemporary dictatorship. This undemocratic instrument has 
been the legal basis of government ever since. It is wholly in 
conflict with democratic legitimacy and must be replaced at 
the earliest opportunity after the war by a genuine democratic 
order. The Yugoslav royal dictatorship was subsequently imi- 
tated in Bulgaria (1934), and Rumania (1938). In terms of the 
promise and the obligation of the Atlantic Charter and the 
Crimean Agreement new constitutions have to be enacted in 
all Balkan states, as former Axis satellites, to reflect the peoples’ 
choice of form of government. 

(c) Hungary 

In Hungary the elimination of Nazi control and the collapse 
of the authoritarian regimes of Regent Horthy and the puppet 
Szdlasi poses a dilemma for democratic legitimacy. Hungary, 
like Britain, never has had a formal, written constitution; its 
political system is based as much on "conventions” as on statu- 
tory formulations, with the guiding concept of the Holy Crown 
— a syihbolic expression for the mystical unity of the Hun- 
garian nation, the king being the head, the estates being the 
members of the body politic. The doctrine is rather unintelli- 
gible to anybody but Hungarian publicists, who claim that it 
reflects the historical continuity of the nation’s political exist- 
ence. Be that as it may, the concept proved serviceable in 
maintaining the oligarchic powers, of the ma^ates„ and in. sun- 

* Sfc. su^a. pp. 147 ff.. 
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rounding the authoritarian regime since 1919 with the aura of 
a legitimacy far more real than the time-worn Western Euro- 
pean theory of monarchical constitutionalism. The Hungarian 
expositors of this strange blend of theological and secular ele- 
ments maintain that the peculiar Gestalt of the Holy Crown 
concept is incompatible and irreconcilable with popular sov- 
ereignty; that it would lose its identity, and state and nation 
would disintegprate, if the crown were eliminated. One may 
doubt this assertion. Nations as a whole usually survive the 
death of a doctrine which benefits a definite class. At any rate 
the authoritarian Horthy regime was skillfully adjusted to the 
basic assumption of historical continuity. The intriguing prob- 
lem of fitting into this state transcendentalism a genuine de- 
mocratization may be solved by the Hungarian legal scholars. 
But the Hungarian peasant is not necessarily a theologian, and 
he would probably feel compensated for the loss of meta- 
physical patrimony by ownership of the land on which he toils 
to the benefit of the squires and an overstaffed bureaucracy. 
The neutralization of the Hungarian upper class — a particu- 
larly rapacious, aggressive, and democracy-resistant group, in 
spite of its well deserved reputation for personal charm and 
culture — is a desideratum for the political stability of Europe 
second only to the elimination of “Prussian” militarism. Hun- 
gary, and no longer Czechoslovakia — the Bohemian bastion, in 
Bismarck’s words — is the key to Eastern Europe. Whether a 
democratized Hungary after the war will have to enact a formal 
constitution, or whether the transition can be made in accord- 
ance with historical continuity, remains to be seen. At any rate 
Hungary has never had a constitution.® The concepts of 
the Holy Crown and historical continuity have frustrated all 
efforts to “freeze” or rationalize the political system in formal 
documents. 

(d) Germany 

Turning the searchlight now on Germany, we must ask 
whether, after the Nazi collapse, the Weimar constitution could 
be automatically revived. The plan, favored in some quarters 
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interested in restoring the status quo, gains superficial support 
from Hitler’s failure to decree its repeal or abrogation as 
Franco did with the Spanish republican constitution of 1931, 
or to substitute a dictatorial constitution of his own as the two 
Napoleons did. The argument has little bearing on the con- 
tinued validity of the Weimar constitution. Since the essence 
of present-day dictatorship is exercise of political power, with- 
out constitutional limitations, any formalization would be 
inconsistent: the dictator, being the law, cannot submit to limi- 
tation of his political power, which is involved in any constitu- 
tion, whatever powers it may grant him.® 

Nor does the survival of the Weimar constitution follow 
from the fact" that it has never been formally repealed. It is 
characteristic of the Caesaristic dictatorship of our day that it 
seizes political power under the protection of the existing con- 
stitutional order; the coup d’etat is wrapped in “legality.” In 
Italy the dictatorship was so skillfully fitted into the elastic 
constitution of 1848 that this instrument of government sur- 
vived the breakdown of the Fascist regime, though somewhat 
battered. The underlying reason for installing dictatorship 
under the roof of the previous constitution seems to be that the 
dictator at first avoids antagonizing the people, claiming that 
he exercises only the legal function of a strong executive. This 
leads to an overlapping of the two political systems. In Ger- 
many the situation was further obscured by the fact that the 
courts continued, until a surprisingly late date, to refer now 
and then to nonpolitical articles of the bill of rights as valid 
positive law without open rebuff by the government.’ The 
Nazis evaded formal abrogation of the Weimar constitution 
by enjoining the courts to apply prerevolutionary law only so 
far as it was harmonious with the principles of the totalitarian 
leadership-state.® Nor can the continuing validity of the con- 
stitution be argued from the continuance of certain institutions 
inherited therefrom (Reichstag, electoral system, and tlie bulk 
of laws), because the Nazis perverted them beyond recognition. 

No, the Weimar constitution is dead, dead beyond resur- 
rection.® It cannot be revived by the argument that the Hitler 
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regime is illegal in terms of the preceding constitutional order. 
True, both the access of the Nazis to power and their mainte- 
nance in power were tainted with crude illegalities violating 
the then still valid Weimar constitution.^^ But it is an accepted 
maxim of constitutional theory and practice that a change in 
form of government does not destroy the identity of the state, 
and that a successful revolution creates new law. The new 
regime cannot be measured in terms of the legal order it 
dislodged by force and fraud; nor can the {)rerevolutionary 
system be revived by the fact that its successor came into 
power illegally. A successful revolution exercises the 
original power to create its own legal order, and must be 
judged by it.^i 

Since 1789 there has been no historical precedent for the 
restoration of a previously existing order .after the disappear- 
ance of a regime that succeeded it, with the possible exception 
of France, the world’s political laboratory, in the revalidation 
of the Constitutional Charter by Louis XVII I after the Na- 
poleonic Hundred Days.^^ The Hundred Days were just ig- 
nored. All other French constitutions from 1791 to 1875 were 
terminated by revolution. Constitutions are not written for 
eternity; they are destined to violent death. Who would predict 
what will be the ultimate fate of the United States constitution? 
When a political system, democratic, monarchical, or dicta- 
torial, has ended, the people governed by it is no longer the 
same as it was at the beginning. The hands of the clock cannot 
be put back. In every case the nation enacts a new constitution. 

The conclusion arrived at — that the Weimar constitution 
cannot automatically spring into life after the fall of the Nazis 
— does not imply that the people could not revalidate it, by a 
positive manifestation, instead of enacting a new constitution. 
But it is more than unlikely that Weimar will receive a second 
trial even though, in the impending process of introspection, 
it may be viewed by the Germans with less passion and distor- 
tion. Perhaps they will discover for themselves that We imar 
could have been a good house to live in, but for the wrecking 
tactics of the extremists of the left and the right and the lack of 
democratic convictions in its spineless leaders.^* The constitu- 
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tipn of a democratic Germany — whenever it comes — ^will prob- 
ably take many a leaf from the Weimar book. 

(e) France 

The debate as to whether the liberation of France auto- 
matically revived the constitution of 1875 should be approached 
along pragmatic lines. Aside from the point whether the trans- 
fer of political power to Marshal P6tain and the Vichy regime 
in July, 1940. was illegal in terms of the existing constitution,^* 
it can be argued on better grounds that that regime became 
illegal when it failed in its promise to implement the constitu- 
tional laws. But the constitution of 1875, even if legally revived, 
would not be serviceable for political reconstruction. Nor was 
the parliament in working order. The parliamentarians who 
had voted in favor of Vichy (they were the vast majority) were 
collaborationists, as much repudiated by the French people as 
the discredited last president of the Third Republic, Lebrun, 
who submitted to P6tain and silently gave way when De Gaulle’s 
provisional government took over. After the liberation France 
found herself in a constitutional vacuum which the de facto 
authoritarian provisional government of General de Gaulle 
had to fill. Only elections can restore democratic legitimacy. 
A new charter may retain the good features of the Third 
Republic; but — as long overdue constitutional reforms — ^it must 
strengthen the executive, with the right to dissolve the parlia- 
ment, give budgetary monopoly to the government, and pro- 
vide methods for ending deadlocks between the two chambers. 
The former constitution needs more than patching. It was 
largely responsible for the political dry rot of the Third Repub- 
lic, if not for the military defeat in 1940. A genuine moral 
catharsis of France demands a new constitution for the Fourth 
Republic. On July 25, 1944, General de Gaulle declared before 
the Consultative Assembly that after elections of a constituent 
assembly a new constitution will be written. * 

(f) Spain 

Spain since the fall of the Franco dictatorship has been in 
some aspects similar and in others dissimilar to France after the 
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collapse of the Vichy regime. Franco explicitly and formally 
abrogated the constitution of the Spanish republic of December 
13. 1931.^® while the P^tain dictatorship merely superseded the 
French constitution of 1875. The Spanish republicans base 
their case on the continuing validity of the constitution of 1931, 
which Franco's government of force could make inoperative 
but never could invalidate because of its democratic legitimacy. 
Moreover, in exile, the Spanish republican leaders and parlia- 
mentarians continued to act within the frame of that constitu- 
tion. Although the formal resignation of the last republican 
president made it impossible to establish a regular government- 
in-exile, the permanent commission of the Cortes, provided for 
by the constitution,^* continued to meet, at first in Paris and 
later in Mexico City, exercising as many as possible of the 
functions of the nonexistent plenary Cortes.^'^ Herein lies one 
of the basic differences between France and Spain. While the 
French provisional government of De Gaulle and the provi- 
sional consultative assembly agree that, regardless of the ques- 
tion as to the continuing validity of the constitution of 1875, 
it should be replaced after the elections by a new instrument, 
the resurrected Spanish republic can revert to the constitution 
of 1931, which, during its relatively brief period of full opera- 
tion (1932 to 1936) proved sufficiently useful to become the 
basis of a new republican-democratic order. 

THE EMERGENCE OF NEW STATES 

Should new states emerge from the collapse of the Nazi 
New Order, new constitutions will have to be written for them. 
This may be true of Germany, if she is broken up from inside 
by centrifugal forces, or from outside for reasons of interna- 
tional security. The problem will have to wait until the mood 
and temper of the German people itself are better known. It 
may well be that, after the Nazi steamroller has lost its leveling 
power, liie historical cleavages between South and North, be- 
tween the Catholic and Protestant sections, will reappear with 
such sharpness as to facilitate a political regrouping. If the 
particularistic forces among the Germans are strong enough. 
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after the indispensable period of probation, to justify the ex- 
periment, this writer would be in favor of five or six political 
units tied together in a loose federation; namely (i) southern 
Germany, including Bavaria and perhaps Austria; (2) Wtirt- 
temberg, Baden, Hesse — to which the Palatinate and the Saar 
may be added; (3) a western German state including the Rhine- 
land and Westphalia; (4) Hanover,^® Oldenburg, and the Han- 
seatic cities; (5) a central German state around the core of 
Saxony and Thuringia; (6) and the "remainder state” of Prus- 
sia, excluded from access to the North Sea and converted to 
predominantly agrarian pursuits. This scheme leaves aside an- 
nexation of German territory by foreign states unless accom- 
panied by complete transfer of the German-speaking popula- 
tion. But it is only too well realized that the advantages of such 
a plan for the federalization of Central Europe would be heav- 
ily outweighed by the insurmountable difficulties of breaking 
up Germany as an economic entity,^* particularly since the 
effects of industrial dislocation are as yet incalculable. The 
prospect of resurrected nationalism aiming at a new unification 
of the Reich would not vitiate the scheme of federalization if 
Germany were placed under political tutelage by the Anglo- 
American-Russian Triplice for a long time to come. 

Whatever may be done by individual nations, it is safe to 
say that Europe after this war will enter a period of constitu- 
tion making on a large scale. 

POLITICAL RECONSTRUCTION AND THE GOVERNMENTS-IN-EXILE 

The continuing validity of constitutions should not be con- 
fused with the representativeness of governments-in-exile, so 
much discussed during the war.20 All the governments-in-exile 
were recognized early as de jure governments and members 
of the United Nations. None of these could claim continued 
parliamentary support, because no parliament was in action. 
However, by some straining of constitutional provisions, a suffi- 
cient basis of legality was given to the governments-in-exile of 
Holland, Norway, and Luxembourg. Because King Leopold 
fiid not follow his government abroad, the Belgian situation 
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was less satisfactory; but even the position of the cabinet under 
Premier Pierlot was not anomalous enough to make its acts 
unrepresentative of the will of the Belgian people. 

The transition to constitutional normalcy after the libera- 
tion offered no difhculties. because none of the constitutions 
had been invalidated. In the resistance movements of the lib- 
erated constitutional monarchies only the Communists objected 
in any way to the assumption of powers by the governments-in- 
exile. Belgium is typical in the procedure adopted, although 
the country suffered relatively little from the war and prac- 
tically all Belgian parliamentarians except the Rexists and a 
handful of Flemish Nationalists could assume their functions 
after the liberation. The first step taken by the reconvened 
parliament was to install a regency for the absent king, on 
September 21, 1944. On September 26, Premier Pierlot, who 
had presided over the Belgian cabinet during the years of exile, 
formed a new government of the traditional Catholic, Liberal, 
and Socialist parties, including two Communists, which in due 
course (October 4) obtained a vote of confidence from the 
parliament. The Belgian precedent, of the govemment-in-exile 
seeking parliamentary ratification and acting as the legal pro- 
visional government until general elections can Ijje held, is 
being followed after liberation by practically all ^piistitutional 
states. 

The position of the Czechoslovak govemment-in-exile was 
singular in that the council set up by Dr. Benes, without a 
formal mandate from the Czechoslovakian people, based its 
existence exclusively on moral grounds; these, however, are in 
practice as persuasive as the letter of the law. 

The problem of the governments-in-exile of Poland, Greece, 
and Yugoslavia was considerably more complicated, and a gen- 
eral statement is hardly possible. Their representativeness of 
the population in the occupied territories was most precarious, 
in view cf the authoritarian or dictatorial character of the 
regimes in power before the invasion, and they were repudiated 
or challenged by large sections of the resistance movements as 
in conflict with the genuine will of the peoples. The return to 
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power of these governments, disunited, torn by intrigue, and 
incapable of disassociating themselves from the former ruling 
classes, depended on their complete regeneration through the 
acceptance of members of the resistance movements. The rep- 
resentativeness of any of them rested on the continued validity 
of the regime on which the government was based. Here is the 
point where the form of government and the foreign policy 
became visibly interdependent. Soviet Russia refused to recog- 
nize the Polish government-in-exile because of its lack of repre- 
sentativeness. Soviet insistence on “friendly” governments in 
countries coming within the Russian sphere of influence 
amounts to a demand that the political system conform with 
what Soviet Russia considers as the internal constitutional req- 
uisites of peaceful international relations. Political reconstruc- 
tion in Eastern Europe, and perhaps also in Germany, may well 
be compelled to orientate itself toward the requirements of 
foreign policy; or, to phrase it differently, the standing of a 
country in international relations will be commensurate to the 
confidence its neighbors, and especially the great powers, have 
in its internal form of government. 



CHAPTER II 


The Provisional Government 


THE NATURE OF THE PROVISIONAL GOVERNMENT 

Nobody yet has tabulated statistically the constitutions 
written since the American and French revolutions inaugurated 
the custom ot draiting a lormal document to mark the arrival at 
independent statehood. All nations, with the single exception 
of this country, have indulged in several constitutions during 
their existence as states, and in federal states each of the mem- 
ber states is endowed with a constitution of its own; and so 
the total number by now must have passed a thousand. The 
majority of these constitutions were elaborated by specially 
elected representative bodies, called conventions or national 
assemblies.^ 

Many new constitutions do not owe their existence to a 
revolution, violent or otherwise, involving the overthrow of 
the existing political system, and came into being peaceably 
and in the normal routine. Constitutional revision was by the 
regular pailiaments. 

A provisional government, therefore, is not, by necessity, 
the concomitant or corollary of a new constitution; it appears 
only when the transition from one political regime to another 
is accomplished by violence and by a break in constitutional 
normalcy. The shift from one political order to another cannot 
be accomplished without a provisional government, as ad 
interim supreme authority between two periods of constitu- 
tional legality. The characteristic feature of provisional govern- 
ments is their lack of definite legality and merely de facto 
existence. 

See pp. 461-464 for footnotes to this chapter. 
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The emergence of provisional governments is not governed 
by rational rules. They spring to life by historical accident, 
produced by elementary forces of political dynamics. Just as 
varied and uncontrollable are their composition, powers, dura- 
tion, value. The most unpredictable is the most common. They 
may be swept into power by a sudden wave of popular emotion, 
or may take the reins in final triumph after deliberate planning 
by revolutionary leaders. They are the reward of political activ- 
ism, or the result of under-cover intrigues or accidental configu- 
rations of power. It cannot even be said that a provisional 
government invariably precedes the national assembly which 
is destined to assume the supreme power in the interregnum 
between two regimes. In Czechoslovakia, Poland, and Austria 
after the First World War national councils came first, and the 
provisional governments were subordinate to them. More fre- 
quently the provisional government appears first on the stage 
and initiates the assembly to which it surrenders its interim 
powers. This happened in 1918 in Germany after the break- 
down of the monarchical regimes, when the opposition parties 
formed provisional governments charged witli convening na- 
tional assemblies in the Reich and in all Lander. Sometimes 
provisional governments are brought into existence by an act 
of the older regime. More often provisional governments mark 
a complete break with the past and have no visible connections 
with it. Existence is their only justification. Conditions and 
circumstances of the provisional governments are so varied that 
the analysis of historical precedents fails to reveal any definite 
pattern which could be utilized for political reconstruction 
after this war. 

In recent times political regimes have rarely been able to 
survive loss of a major war. At any rate it has been deadly for 
ruling dynasties, as evidenced by France (1815 and 1870), Ger- 
many (1918), and Greece (1922). Austria remained under the 
Habsburgs after the defeat by Prussia (1866), and Tsarist Russia 
under the Romanovs after having been beaten by Japan (1905); 
but both regimes had to make concessions of liberal reform.* 
The fairly definite conclusion may be drawn from history that 
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victorious powers in the past, as a rule, took no interest in the 
internal form of government of a defeated enemy. Up to the 
advent of the totalitarian counterrevolution, wars were not 
fought between “ideological” regimes or forms of government, 
but between states or, perhaps, between peoples. The doctrine 
of internal self-determination prevented victorious states from 
imposing a specific form of government on a defeated state, 
provided that it retained its external independence; nor did 
the victors otherwise interfere with the internal self-determina- 
tion. There are, however, some exceptions. The Allies in 1815 
saw to it that Napoleon was no longer available as the ruler of 
France, and Wellington helped to foist the Bourbons on an 
unwilling French nation. Bismarck in 1870 forbade Gambetta’s 
plan to exclude certain dignitaries of the overturned Empire 
from eligibility to the National Assembly.* The defeated Cen- 
tral Powers, after the First World War, were free from any 
restrictions on organizing themselves internally as they saw fit. 
Therefore the proposal t that the Axis states and their satellites 
be placed under political tutelage may well appear to be un- 
orthodox or even revolutionary. 

PERSONNEL OF PROVISIONAL GOVERNMENTS 

Who are the leaders in the provisional governments? Again 
the vast comparative material does not offer any definite rules 
useful as guidance for the future. Predestined for leadership 
would seem to be persons who, in spite of persecution, fought 
against the old regime, actively participating in its overthrow. 
Political power fell naturally to the liberals after the fall of the 
French Empire in 1870, to the leaders of the opposition parties 
in Germany, Austria, and the succession states after the collapse 
of the monarchies in 1918. The great leaders of the provisional 
governments were men who had suffered persecution under the 
old regimes: Pilsudski in Poland, Masaryk, Benes, Krmar in 
Czechoslovakia; Smetona in Lithuania; and, above all, Lenin, 
Trotsky, and the other heroes of the Bolshevik revolution in 


* See infra, pp. 300 ff. 


f Elaborated infra, pp. 329 ff. 
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Russia. But this is not invariably the case. After every revolu- 
tion men are found who, having served the regime of yesterday, 
are ready to serve those of today and tomorrow. It is not un- 
common for men connected with the old regime, and deeply 
compromised by it, to find their way into the provisional gov- 
ernment. The most notorious case is Fouch6, the hated Himm- 
ler of the Napoleonic period, the implacable enemy of royalists 
and republicans, the man of the i8th Brumaire, probably the 
most cursed man of his time. On the other hand, the radicals 
.and intransigents are not destined to hold power in the provi- 
.sional government for long. The anatomy of revolutions indi- 
cates that the men most likely to succeed as leaders of the pro- 
visional government are middle-of-the-road politicians who 
have not been responsible for the old regime and, on the other 
hand, cannot be identified with the radical pattern of the 
future. France in 1871 discarded the unyielding Republican 
Gambetta and turned in the course of normalization to the 
moderate conservative Thiers. 'Fhe provisional governments in 
the Reich and the Lander of Germany in 1918 were controlled 
by the moderate majority Socialists, who soon elbowed out the 
radical wing known as Independent Socialists. This does not 
mean, however, that the political flavor of the provisional gov- 
ernment will ultimately prevail. Lenin and Trotsky, by another 
revolution, overthrew the moderate liberals Kerenski and 
Milyukov. Military leaders may prove as serviceable as civilians. 
As a matter of fact, military men are almost indispensable for 
any provisional government except when foreign occupation 
relieves the latter from the responsibility to maintain order and 
tranquillity. 

EXILES IN THE PROVISIONAL GOVERNMENT 

A collateral problem — important wherever a revolution has 
succeeded, but more important after this war because of the 
vastly greater number — is the role Emigres and exiles f)lay in 
provisional governments. One would think that they have a first 
claim to service in the succeeding regime. There were none in 
the French provisional governments of 1815 and 1870. It is true 
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that in 1918 exiles were the given leaders in the succession 
states which owed their liberation and their recognition as inde- 
pendent states largely to the unceasing efforts of the opposition 
working abroad. But such parallels are misleading. History 
need not repeat itself after this war. Generalizations are unfor- 
tunate, here as always. But it must not be ignored that after 
this war liberation comes to peoples who have lived, for varying 
periods, under a totalitarian regime. This has not been true of 
any previous revolution. Neither the dictatorship of the two 
Napoleons nor the rule of the Tsar was totalitarian, harsh as 
they may have been for the nonconformists. The impact of 
totalitarian control on mind and body in the liberated peoples 
cannot fail to affect profoundly the potentiality of exiles, refu- 
gees, Emigres, as leaders of provisional governments or even 
their usefulness in the governments when normalcy has been re- 
stored. This statement may be subject to qualifications. The 
situation is different in different countries, and the intangibles 
of personalities cannot be brought to a common denominator. 
But at least for Italy, Germany and, to some extent, also Aus- 
tria, the usefulness of exiles is limited. 

History has shown that there is no worse ruler than the man 
who returns to power from exile, whether king or politician. 
Jacob Burckhardt’s warning about the returning ^migr^^ 
should not be ignored after this war. The pre-Nazi politicians 
will have been forgotten by the mass of the German people. 
The fact that they were defeated and driven into flight and 
exile, discredited them irreparably, even if the propaganda that 
lumped them together as the ‘'November criminals” could be 
neutralized effectively. Such among them as the older genera- 
tion still remembers, it connects with the "Weimar system” 
.and holds responsible, justly or unjustly, for the plight under 
the Nazi yoke. Even if the record of Weimar can be cleared in 
time, the people will curse the memory of the defaulters and 
bankritpt politicians. The pre-Nazi politicians would be wise 
on their own account in waiving the claim to leadership. They 
have lost contact with reality at home, and are strangers in their 
own land. A people will not trust its destiny to men who have 
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not shared its hell ot suffering and purgatory of deliverance. 
More likely as leaders in political reconstruction are the un- 
known soldiers in the resistance movements, the men on whose 
backs in concentration camps the lash has written the new 
gospel in blood and tears. Exiles in the security of London or 
New York, miserable and bitter as their lot may have been, 
have no title to future leadership. Their democratic faith has 
not gone through the crucible of the fear of the apocalyptic 
beast and the danger under ks Gestapo. Sieyes, the intellectual 
leader of the French Constituent Assembly, had disappeared 
during the Terror; emerging under the directory, he was asked 
what he had done during the years of oblivion. He answered 
simply: “J’ai-v^cu.” The pre-Nazi politicians should be glad to 
have survived to see the day when their people are free again. 
This may be hard on many of them, respectable men of per- 
sonal integrity. But their return to power would be a disservice 
to their people. This does not mean that their experience in 
democratic life abroad cannot be utilized at the proper place 
and time.* “ And, even at the risk of giving offense, it should be 
added that the objections gain double weight in the case of 
Jewish leaders planning to return. Anti-Semitism is outlawed 
officially in liberated Europe; but its poison has deeply pene- 
trated the minds of the masses and will affect them for a very 
long time to come. The emergence of Jews in leading positions 
would appear to the contaminated people to prove the “Jewish 
world conspiracy.” Their untimely return would interfere with 
the later reintegration of the Jews into the European commu- 
nity, whose chances appear to be slight enough now. On this 
point the Jews should not fool themselves again as they did 
before, incredulous that the Nazis meant what they said. And 
the warning is thrice valid for the parasites and profiteers of the 
revolution, to whom the misery of the German or Austrian 
people is only the ladder to their own glorification and advance- 
ment. Men of no importance, of no standing in their own coun- 
try, who, by artificially inflating their obscure past, have profited 
as “martyrs” by the hospitality of the countries of their refuge 
• Sec infra, p. 347 . 
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should not be permitted to foist themselves on their people at 
home. 

The problem of the exiled politicians as potential leaders of 
political reconstruction is relatively easy to solve. They should 
be denied passports to return until their presence can serve 
political stability. 

SOME REFLECTIONS ON FREE MOVEMENTS 

A sociological analysis of the so-called free movements in 
foreign countries would be of considerable value. For the pur- 
poses of this book a few observations must suffice. Their actual 
influence on the shape of things to come after the Second 
World War has been relatively small, perhaps because the real 
center of political gravity has shifted to the resistance move- 
ments inside the Nazi living space. Their main function has 
been to exercise pressure among the foreign-stock minorities 
abroad, particularly in the Western hemisphere. The situation 
varies from country to country according to the degree of 
assimilation of such groups to the national milieu. What has 
been common to them all is a high degree of disunity, reflecting 
the conflicts of political and social opinion at home. The cleav- 
age among the German, Austrian, Polish, Hungarian, Slovak, 
Ukrainian, Croat, Baltic, Albanian, and Greek foreign-stock 
minorities is notorious. More homogeneous in their political 
aspirations have been the French, Italian, and Spanish free 
movements, though even these have not been distinguished by 
national unity. Some among them have been useful as ramrods 
of the opposition against unrepresentative governments-in- 
exile. Many of them, however — too many — have had nothing 
more than a nuisance value. A goodly number have been the 
active backing of political leaders ambitious to be restored to 
power after the liberation. What has been said concerning the 
refugee politicians holds true in most cases for their free 
movem'ents. 

The services the refugee politicians may be able to render 
are lessened by the fact that they carry their own dissensions 
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into the ioreign-stock minorities and thereby undermine their 
allegiance to the nation in which they have settled. Sectional 
controversies have split these unassimilated citizens to an alarm- 
ing degree, in South America even more than in the United 
States. Last but not least, there is some danger that a well 
organized tree movement operating as a pressure group among 
a toreign-stock minoiity may, with its economic resources, its 
press, and its organization, exert a considerable influence on 
political reconstruction in its homeland. It is certain that the 
voice ot the American people will be listened to with attention 
in Europe after the war. It aiticulated by the free movements 
the voice may be not only polyphonous but dissonant. Dissi- 
dents in Europe will not be slow to enlist the hnancial and 
moral support of sympathizers abroad. Foreign countries of 
polynational composition, like the United States, Brazil, and 
Argentina, are threatened with involvement in European dis- 
putes over boundaries, forms of government, federation 
schemes, and other matters ot political reconstruction. The 
danger is necessaiily greater while Europe is giving birth to a 
new political order. The existing, almost anarchical situation, 
can even lead to dissensions among the United Nations, if the 
pressure groups succeed in playing off one government against 
another. (This happened, to the detriment ot international har- 
mony, during the San Francisco Conference when the Polish- 
American Congress, a pressure group controlled by the London 
Poles-in-exile, forced the issue of the Polish leaders arrested by 
the Soviets on Secretary of State Stettinius.) 

The free movements should have been placed under admin- 
istrative control in conformity with the law of the land, with- 
out impinging on the freedom of speech and organization.* 
Even more urgently needed is a concerted policy among the 
United Nations on treatment of foreign pressure groups in 
order to obviate any disturbing influence on peace settlements 
and plans for political reconstruction.® The only country which 
to date has used free movements as pawns on the international 
chessboard — ^and very much to its own advantage — is Russia. 
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PROVISIONAL GOVERNMENTS AFTER THE FALL OF DICTATORSHIPS 

The provisional governments after the fall of the First and 
Second French empires serve to illustrate the sequence between 
an authoritarian and a constitutional (monarchical or demo- 
cratic) regime, although neither superseded government was 
totalitarian in the modern sense of the term, so that the value 
of the parallels may be somewhat lessened. 

(a) The Fall of the First French Empire 

The First Empire ® collapsed in two stages: after Napoleon’s 
defeat in the battle of Leipzig and the campaign of France, and 
after Waterloo. And the first restoration of Louis XVIII in 1814 
is separated from the second by the Hundred Days between 
Napoleon’s return from Elba and Waterloo (June 18, 1815). 
Consequently, three different regimes are interlaced. 

Talleyrand, while still grand chamberlain of the Empire 
and vice president of the Senate, negotiated with Alexander of 
Russia for the restoration of the Bourbons over the competition 
of Bernadotte. He induced the Senate to declare the forfeiture 
of the throne by Napoleon in the ignominious session of April 
3, 1814 (an act later duplicated by the removal of Mussolini by 
the Fascist Grand Council); and that faithless body added insult 
to injury by stigmatizing Napoleon as a man “qui ne meme pas 
est Frangais.” The Corps Legislatif, suspended by Napoleon 
since December 31, 1813, miserably and unconstitutionally con- 
curred. After Napoleon’s abdication (April 11, 1814) the Allies 
declared that they had made war against him and not against 
the French people, and left the choice of form of government 
to France, provided that Napoleon was excluded. They invited 
the Senate, mainly composed of Napoleon’s prot^g^s, to desig- 
nate a provisional government. For this function Talleyrand 
and four of his tools were named, all favoring the restoration. 
As early as April 5 a committee of the Senate began to work on 
a constitution, which boldly tried to square the circle by estab- 
lishing popular sovereignty with the Bourbon king as royal 
delegate of the nation. But it came to naught. On April 14 the 
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Senate conferred upon the Count of Artois the title of lieuten- 
ant general of the realm under letters patent of the king. Con- 
temporaries will remember that the same dignity was accorded 
to the Italian crown prince after King Victor Emmanuel’s abdi- 
cation. The Count of Artois’s intermediary regime was the 
second provisional government, a replica of the ancient regime 
with antirepublicans and ardent monarchists in full control. 
On May 3 Louis XVIII entered Paris in state, surrounded by 
the ghosts of the emigration, and acclaimed only by the foreign 
troops which paraded before him. The army and the people 
remained hostile to tlie foreign-imposed dynasty and its regime. 
Talleyrand dominated the new government formed by the king. 
On June 14,, the Chartre Constilutionnelle was promulgated by 
the crown. An emanation of the divine right of the king, the 
Charter did not require ratification by any other lonstitutional 
organs, let alone the constituent power of the people which the 
Revolution had enshrined. Under its provisions the Chambers 
of Deputies and of Peers were convened. The Chamber of Peers 
had among its 1 54 members no fewer than 84 former Imperial 
senators, rewarded for treason, and 70 new men, but no former 
liberals or revolutionaries. The Chamber of Deputies, in spite 
of the utterly restricted franchise, was hostile to the new regime 
from the start. 

The conduct of government during the fust restoration was 
strictly authoritarian with few or no traces of the parliamentary 
promises of the Charter. The cabinet, although composed 
mainly of ultraroyalists and legitimists, lacked homogeneity. 
In it Talleyrand continued to be the commanding figure. The 
legislative assemblies sat only from June 4 to December 30, 
1814; their work was undistinguished. Even if their powers had 
been more substantial, the drying up of independent political 
life during more than fourteen years of Napoleon’s dictatorship 
prevented the emergence of effective political leadership. On 
the whole the first restoration maintained the existing •Napole- 
onic legislation.'^ The hybrid constitution, operated by a hetero- 
geneous personnel, could not accomplish the tasks of political 
reconstruction. The regime, disliked by the people and the 
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bourgeoisie, was an anachronism in a nation which had gone 
through the equalitarian experience of the revolution and the 
Empire. 

The Government of the Hundred Days 

No wonder that the first restoration fell like a house of cards 
before the triumphant Caesar reconquering his land without 
firing a shot. But the most difficult hour of any revolution 
comes after it has succeeded. The Bonapartist restoration was 
built as much on sand as the Bourbon.® Upon his return to 
Paris (March 20, 1815) Napoleon had little in common with 
the man of the 18th Brumaire except the name. A restoration 
of his authoritarian regime was ruled out because the country 
had been treated in the meantime to the promises of parlia- 
mentary government under the Charter, defective as their 
fulfillment may have been. It is to his credit that he made no 
compromise with the Bourhonic plague. His first government 
was one of Imperial antecedents without qualifications.® From 
the start Napoleon’s position was precarious, not because ad- 
hesion of the French people was lacking but because the impla- 
cably hostile Allies, prodded by Talleyrand, declared him hors 
de loi. This meant war, again war. Internally the regime did 
what all dictatorships in peril do. It liberated itself with the 
“Acte additionnel aux Constitutions de I’Empire” of April 22, 
1815 — easily one of the most interesting constitutional docu- 
ments of all times.i® Since there were no legislative bodies 
which could cooperate, and time was short, Napoleon called on 
Benjamin Constant, his lifelong enemy (who before his entry 
into Paris had fulminated against him as an Attila and a 
Genghis Khan), to elaborate it. Designation of Constant as 
father of the new constitution was as sensational as a similar 
designation by Mussolini of Benedetto Croce would have been. 
A quaint mixture of the intellectualism of the advanced bour- 
geoisie and the “destiny” government of the past authoritarian 
period — particularly in the artificial link with the previous 
Imperial constitution and the indecision in the adoption of the 
^TcmuDSOtary system — the AddUionali Act wjas as much. an. int 
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posed constitution as the Charter of the year before. On the 
whole, it was well received (Lafayette, Madame de Stael, Sis- 
mondi approved of it), though without an understanding of its 
portents for the future. The legislative bodies it provided for 
were immediately convened, and on May 26, 1815, the consti- 
tution was even confirmed by a plebiscite, the regime once more 
bowing outwardly to the principle of popular sovereignty.^^ 
The Chamber of 629 members was a cross-section of Imperial 
merit with some new talent and, on the whole, was a respectable 
group at a time when there were no political parties and the 
lifeblood of the nation was sluggish. Any regime succeeding a 
prolonged dictatorship requires time for training political tal- 
ent, and a healthy public opinion cannot be re-created at once. 

In the meantime Europe had declared war on France. The 
Chamber assembled on June 3, 1815. Distrusting Napoleon, 
it raised at once such conflicts around the presidency and the 
oath of allegiance that Napoleon was inclined to dissolve it 
forthwith. But the sands were running out fast: it was less 
than a fortnight before Waterloo. After the organization of a 
Council of Government under Joseph Bonaparte, composed of 
the ministers and his brothers, he departed on June 13 for 
the front. The “fifth column,” profiting by the liberal press 
law (March 25, 1815), flooded the country with attacks on the 
Emperor while his fate and that of the world was decided on 
the battlefield. On his return to Paris after Waterloo, on June 
21, an aged and broken man, he was powerless to control the 
situation. As in 1848 and 1871, it was tlie legislative assembly 
which overrode all constitutional competitors. Accepting Na- 
poleon’s abdication (June 22), it appointed a provisional gov- 
ernment of five members, three from the Chamber of Deputies, 
two from the Peers: Fouch6, the mole, was named president 
by a vote of three to two, his own vote among the majority 
(June 24, 1815). He was the hero-villain of the second restora- 
tion. Through him the fifth column was officially represented 
in the government. He negotiated secretly with the Bourbons 
and wrote to Wellington in order to facilitate their return. 

Four alternative forms of government now remained to the 
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French people: a republic; a regency for the King of Rome; 
a monarchy under the Duke of Orleans; a monarchy under 
the Bourbons. The Council of Government decided in favor 
of the King of Rome; but Fouche introduced the decree of the 
provisional government with the clause “Au nom du peuple 
Fran^ais,” and not “Au nom de Napolten II.” 

The Second Restoration 

In contrast to the first restoration, which had succeeded 
the political vacuum of fourteen years of Caesarism, the second 
restoration found the governmental machinery of the Hundred 
Days in operation, which had been constituted with more than 
a semblance of legality. The assemblies have been accused 
of incompetence and weakness, although they showed a remark- 
able capacity for action in establishing promptly the provi- 
sional government. But nvhat could they have done, in their 
brief period of life (June 22 to July 7, 1815), with the victorious 
armies on French soil, the political and military master-mind 
in flight, the nation in turmoil? Yet the chambers were aware 
that they must frame at once a constitution into which the 
future sovereign could be fitted, instead of waiting for his con- 
stitution to be imposed upon the country, A committee of 
nine members of the Chamber of Deputies, appointed on June 
23, 1815, submitted a hastily prepared project (June 29) which 
was based on the principle that the nation is the repository 
of political power and the sovereign is chosen by, and subordi- 
nated to, the nation. A monarch not bound by a constitution, 
said the declaration of July 3, is merely the representative of 
his party.i“ T'hg debates on the constitution proceeded rapidly 
until, on July 8, the deputies found the Palais Bourbon occu- 
pied by royalist troops who refused them admission, in the 
classical way of force dealing with reason. On the preceding 
day the provisional government had resigned. The Allied com- 
mandef-in-chief Wellington, who understood little of French 
internal problems, had brusquely demanded the restoration 
of the Bourbons. 

Once more France was plunged into a constitutional 
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vacuum. It was filled by the man of the hour, Talleyrand. He 
was France abroad and in exile, the man who had successfully 
striven at the Congress of Vienna to preserve to France her 
rank as a great European power. He had a program of action 
and the will to put it into operation. His plans were executed 
by Wellington. The French people had no self-determination; 
the form of government was forced upon it by foreign powers 
whose acts were controlled by a small group of men.^8 

On July 8, 1815, “Monsieur," once more in the baggage 
van of the Allied armies, entered Paris. For him no constitu- 
tional lacuna existed; the Charter of 1814 had never ceased 
to exist; it had only been superseded by the usurper. Conse- 
quently, it was at once resurrected in its entirety, the only 
French constitution so revived. Even a cabinet, led by Tal- 
leyrand, was available in the persons of the men chosen before 
his flight three months before. But Fouch^ had to be added 
because of his indispensable skill in handling the police and 
public order.^^ The first ministry of the restoration was that 
of Talleyrand and Fouch^ (July 9 to September 26, 1815). 

Constitutional legality had been achieved; but it was not 
the democratic legitimacy which the French people would have 
elected. They desired a constitutional monarchy, based on the 
sovereignty of the people and limiting the powers of the crown, 
in accordance with the imperishable heritage of the Revolu- 
tion. What they received was an anachronistic version of the 
ancient regime, adorned with promises of liberal institutions. 
The history of the second restoration is of no interest here 
except for the lessons it possibly offers for the political recon- 
struction after the Second World War. It is the triumph of 
ferocious reaction which has bequeathed the White Terror to 
subsequent periods of persecution. jt is the record of the 
vindictive spirit of the ^migr^s returned to power. Talleyrand 
and Fouch6, the manipulators of the restoration, were among 
its first victims. The king ignored the Napoleonic bodies as 
illegal. The chamber elected during the Hundred Days was 
forcibly dissolved (August 8, 1815). He could not fall back on 
his own chamber, elected in 1814, because it contained too 



242 POLITICAL RECONSTRUCTION 

many relics of the Imperial period; it was dissolved by ordi- 
nance (July 13, 1815). A new electoral law established an ex- 
ceedingly limited and undemocratic franchise, and under this 
a new chamber was elected on August 14 and 22, 1815,^“ with 
an intransigent, ultraroyalist majority, the famous chambre 
introuvable. Ironically enough Fouch^ was forced out of office 
(September 10) by the application of the parliamentary prin- 
ciple of the Charter, which demanded the confidence of the 
chamber for the ministry. Talleyrand, abandoned by the un- 
grateful King, resigned September 24, 1815. 

The history of the second restoration illustrates the pre- 
dicament of any country after the fall of a dictatorship. The 
regime lacked political stability, it could not integrate the 
nation. The balance sheet of a period of fifteen years shows 
seven different electoral laws, six dissolutions of the parliament, 
in addition to two prorogations amounting to suspension; eight 
entirely different ministries, with incessant reshuffling of per- 
sonnel during the lifetime of each. Internal unrest was chronicn 
The famous four ordinances of the ministry of Polignac in 
July, 1830, were the fitting climax of a constitutional experi- 
ment doomed to failure from the start. The answer of the 
French people to dynastic legitimism was the July Revolution 
of 1830 and the establishment of democratic legitimacy for 
the constitutional monarchy. 

A few general conclusions may seem to be indicated: After 
a dictatorship the return to normalcy in constitutional pro- 
cedures is beset with enormous difficulties; even under most 
favorable conditions it takes a long time. The new order can- 
not dispense altogether with the men who served the old. A 
complete break with the past seems to be impossible. A regime 
succeeding a dictatorial order is hardly in a position to discon- 
tinue all restraints on civil liberties. And, finally, a nation which 
once has lived, even for a short time, under democratic legiti- 
macy, will not be satisfied with any authoritarian substitutes 
for self-determination. 
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(b) The Provisional Government After the Fall of the Second 

French Empire 

Defeat in the battle of Sedan, September 2, 1870, con- 
fronted France for the second time in her history with the 
collapse of a dictatorial regime. The Imperial constitution of 
July 17, 1856,” did not provide for a regency in the case of 
the emperor’s becoming a prisoner of war,^® and Empress 
Eugenie tried vainly to bring about a provisional government, 
with herself at its head, by a constitutional amendment through 
the Corps Legislatif. On September 3 the Government of Na- 
tional Defense was established in the H6tel de Ville of Paris. 
Wholly extraconstitutional and revolutionary, it consisted of 
the eleven deputies of Paris under the chairmanship of the 
military governor of Paris, General Trochu.^* The govern- 
ment was homogeneous in that it was exclusively republican; 
Thiers, the most important man in France, disassociated him- 
self from it from the start. Its leaders were trained in the oppo- 
sition against the Empire; some of them had been members 
of the legislative body, but the group as a whole lacked ex- 
perience in government. With the exception of Gambetta, 
Jules Ferry, and Rochefort, they were mainly older men; some 
of them had been victims of Napoleon. Gambetta, the youngest 
member, with the portfolio of the Interior, was its soul. The 
assumption of power Avas peaceful and popular. The constituted 
authorities of the Empire disappeared. But the provisional gov- 
ernment did not represent the nation; it embodied the will of 
the capital only. The national mandate, it knew, could be 
obtained only through national elections. On September 8 
the law of the Second Republic (of March 14, 1849) was in- 
voked, and elections were decreed for October 12, on the basis 
of democratic suffrage. But France was at war. The Govern- 
ment of National Defense had been created for vigorous prose- 
cution of the war. On October 7, after Paris had b^n laid 
under siege, Gambetta left by balloon for Tours to join what 
was to become a second provisional government, the Delegation 
of the Government of National Defense. In. view of the. rapidly 



244 POLITICAL RECONSTRUCTION 

progressing invasion by the enemy the elections were postponed 
indefinitely. Strongly conscious of its lack of democratic legiti- 
mation, the provisional government found at least partial con- 
hrmation by a plebiscite held in beleaguered Paris on November 
3.2® But Paris reflected public opinion all over France, which 
was overwhelmingly republican. 

For five months the provisional Government of National 
Defense, split into two sections in the capital and in Tours 
(later, Bordeaux), dictatorially governed France at war. It vig- 
orously eliminated the last vestiges of the collapsed Empire.^^ 
But when the fortunes of war turned definitely against France 
its main preoccupation became the conclusion of an armistice 
with Germany’s Bismarck. The government which had re- 
mained in Paris not only was confronted with the rising revo- 
lutionary movement of the left inside that city, but found 
itself also at loggerheads with the Delegation in Bordeaux 
which, under Gambetta’s influence, wished to continue the war 
even after the hope of foreign intervention on behalf of France 
had been disappointed. 

On January 23, 1871, Jules Favre left heroically starving 
Paris for Versailles to negotiate an armistice with Bismarck. 
On January 26 the conditions were accepted by the Govern- 
ment of National Defense. Bismarck granted an armistice of 
twenty-one days in order to hold elections for a National As- 
sembly which would decide on the continuation of the war 
and eventually on the conditions under which peace would 
be concluded.22 Bismarck was a realist; he knew well that the 
Government of National Defense had no legal power to con- 
clude peace. As a legitimist, he considered the Imperial gov- 
ernment as the legitimate government of France.^s But since 
the by then wholly discredited Government of National De- 
fense had no authority to negotiate peace — and the conditions 
would be onerous — he insisted that a National Assembly, based 
on democratic legitimacy, should be convened as the proper 
agency to decide on war or on peace. He was not interested 
in the form of government to be adopted after the peace; all 
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he desired was a representative government with which he 
could conclude peace. 

Gambetta, the spiritus rector of the Delegation of Bor- 
deaux, reacted violently against the armistice conditions, and 
led his colleagues in open revolt against the government in 
Paris. Although the decision of war and peace was left to the 
National Assembly, the fact that elections were to be held 
precluded the continuation of the war a Voutrance. The inci- 
dent which ensued therefrom is important because it implied 
direct interference by Bismarck in the internal affairs of France 
— most unusual in view of the dominance, at that time, of the 
dogma of nonintervention and internal self-determination. 
Gambetta feared that if many of the antirepublican opposition 
of the right, monarchists and Bonapartists, were elected, the 
National Assembly would be in favor of peace. In France it is 
always the right which, after a lost war, comes to terms with 
the enemy. Therefore, he decreed from Bordeaux on January 
31 the ineligibility of all persons who, from December 2, 
1851 (coup d’etat of Louis Napoleon Bonaparte), to Sep- 
tember 4, 1870, had held office as minister, senator, councilor 
of state, prefect, or who, during this period, had accepted the 
official candidacy of the Imperial regime. Bismarck, in a vig- 
orous letter to Gambetta over the head of the Government of 
National Defense, protested against the exclusion, referring to 
the armistice conditions which had stipulated "free” elections. 
Gambetta in turn denounced the brazen interference in the 
internal affairs of France, at that time still an independent 
state. As the defender of undiluted democracy the Iron Chan- 
cellor certainly cuts a strange figure; but he had the letter of 
the armistice agreement on his side and he did not wish to 
jeopardize the chances of a Siegfrieden by an assembly with a 
republican and war-minded majority from which the leaders 
of the oppostion of the right, eager for peace, had been purged. 
Yielding to Bismarck, the government in Paris canceled the 
Bordeaux decree February 4, 1871. Gambetta resigned. 

The rest of the story of the provisional government — or 
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the two provisional governments — is easily told. The end came 
swiftly and logically. Elections were held on February 8, with 
no interference by the occupation authorities. Democratic le- 
gitimacy was restored. Full powers passed automatically to the 
National Assembly, meeting first on February 12. On the next 
day Jules Favre brought from Paris the resignation of the 
Government of National Defense. Gambetta, having been 
elected only in nine constituencies, compared to the twenty- 
six of the conservative elder statesman Thiers, had lost the 
game. On February 17, the Assembly elected Adolphe Thiers 
Chief of the Executive Power of the French Republic. He and 
the National Assembly ratified the conditions of peace on 
March 1, and they were embodied in the treaty of Frankfort 
(May 10, 1871). The treaty was accepted by a vote of 546 to 
107. Among the opponents were Gambetta, Louis Blanc and 
Georges Clemenceau. 

There are noteworthy lessons in the fall of the Second 
French Empire. If possible the armistice after a lost war should 
be concluded witli a civilian authority of the defeated, the 
moral authority of the military commanders alone not being 
sufficient. There must be a government, even if it is only pro- 
visional, to take the responsibility. But a provisional govern- 
ment should not be charged with concluding the final peace; 
if its authority is challenged, the peace itself will fail in popular 
acceptance. The most appropriate solution is election of a 
national assembly to reject or accept the peace treaty. It would 
be wise to divorce the question of form of government alto- 
gether from the question of the peace. The French National 
Assembly of 1871 was elected for the sole purpose of deciding 
on war or peace; it assumed the function of writing a consti- 
tution afterwards, without special mandate from the electorate. 
It is advisable to follow the French precedent at least in the 
case of Germany, convening an assembly at the proper time 
for the sole purpose of accepting the peace — to be dissolved 
thereafter. Only at a later date — ^much later if the policy of a 
continued political tutelage over Germany is adopted — a new 
National Assembly should be elected to elaborate a constitu- 
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tion. The body which accepts the peace after defeat should 
not be the one to decide on the form of government. Nor 
should acceptance of the peace treaty be rushed. The mandates 
for accepting terms of peace and for writing a new constitution 
are so different in substance that they should be kept apart, 
in separate elections. With the peace treaty — ^which cannot 
be anything else than a Diktat — out of the way, a constitution 
can be elaborated that will not have the handicap of being 
associated with the treaty of peace. 

DE Gaulle’s provisional government of France 

Among the provisional governments in formation in the 
various countries at the end of the European war, by far the 
most important, and the most interesting in constitutional 
theory and political practice, is the French provisional gov- 
ernment of General Charles de Gaulle. In spite of initial mis- 
givings in some quarters abroad concerning De Gaulle’s per- 
sonal qualifications as political and civilian leader, his aims 
and methods, students of history have been little surprised 
at the successful establishment by the original French Com- 
mittee of National Liberation of its claim since June 2, 
1944, to be the provisional government of France. Nobody 
could withhold admiration from the forceful leader who, in 
France’s hour of deepest humiliation, took the lonely place 
in exile on the side of the United Nations which it was the 
historical duty of the constituted government of the Third 
Republic to take. His ascent to power need not be narrated 
here in detail. At first the French National Committee he 
formed was mainly an organization for military purposes. 
With the liberation of French territories successively in Syria 
and Lebanon, Madagascar, Algeria, and other parts of Africa, 
it took over their civilian administration; and its contingents 
fought valiantly side by side with the Allied armies^ Imme- 
diately upon the invasion of Normandy the Allies, abandoning 
the original plan of placing the liberated parts of France 
under an Allied military government, turned over the local 
administration to De Gaulle’s men and the Resistance; and 
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the liberation of Paris by General Patton’s forces (August 25, 
1944) permitted the establishment of De Gaulle and his gov- 
ernment in the capital in September, 1944- The fitting climax 
was reached when the great powers finally recognized De 
Gaulle as head of the provisional government of the French 
Republic on October 23. 

Long before this official recognition was granted, the gov- 
ernment of De Gaulle had demanded recognition and read- 
mission as one of the great powers. In the Dumbarton Oaks 
proposals for an international security organization France is 
accorded, “in due course,” a permanent seat on the Security 
Council, ranking equally with the Big Four — the United 
States, Great Britain, Soviet Russia, and China. Such a claim 
was self-evident for a nation and a government as self-assertive 
as the French, who seem to forget that their liberation was 
accomplished by the Allied armies and not by the maquis 
around whom a typically French legend of self-glorification is 
growing under the eyes of a bewildered world. But the claim 
is based more on traditional and historical grounds than on 
the present or future power potentialities of a nation with 
hardly forty million people, whose lifeblood has been sapped 
by the satanic Nazi device of keeping almost two million of 
its men as prisoners of war since the armistice. Be that as it 
may, the Anglo-Saxon powers realize that in the postwar con- 
figuration of Europe there must be a state of bourgeois struc- 
ture as a counterweight against Russia, and that, with the 
uncertainties of the German future, France of all European 
nations is cast for that role. 

Recognition and rank notwithstanding, the De Gaulle 
regime is merely provisional. De Gaulle himself has readily 
admitted this fact. Like any other provisional government, 
it lacks a democratic legitimacy which is rationally measur- 
able. The French people had no alternative except chaos and 
disintegration under local juntas of the Resistance. It came to 
power as the only regime available for civilian administration. 
However, like all provisional governments, it must ultimately 
be legitimated by the French people through a democratically 
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elected national assembly. Its present structure is necessarily 
authoritarian, and its methods of government are undeniably 
authoritarian. A frank admission of this fact would be 
preferable to the propagandistic claim that it is intrinsically 
democratic. 

Within the De Gaulle regime one has to distinguish be- 
tween the provisional government proper, transformed from 
the French Committee of National Liberation, and the Pro- 
visional Consultative Assembly, created by the committee on 
September 17, 1943.^® The latter, at first consisting of 108 
members,^® was expanded by decree of October 11, 1944, to 
248. Of these, 148 are delegates of the metropolitan Resistance, 
and 28 of the'colonial; and 17 of the group are simultaneously 
members of the National Council of Resistance — which, while 
not officially represented in the cabinet, can exercise consid- 
erable influence over the Assembly. France overseas is repre- 
sented by an additional 12 members; and 60 members be- 
longed to the parliament which was superseded in 1940 by the 
retain regime. Naturally these were among the 80 who voted 
at that time against the transfer of full powers to the Vichy 
government. It may seem strange that some among the 80 
courageous patriots failed to be admitted; and all the men 
who sailed on the Massiglia for Algiers to set up the govern- 
ment-in-exile would seem to have the right to seats in the Con- 
sultative Assembly — they certainly would have voted against 
retain. However, perhaps less De Gaulle than the Resistance 
objected to so large a proportion of old parliamentarians in the 
Consultative Assembly in spite of the fact that their political 
experience would have contributed to its efficiency. Conse- 
quently, the parliamentary section seems as much underrep- 
resented as the Resistance is overrepresented. 

The assembly is of transitory character only. It will be 
dissolved automatically “as soon as an assembly can be formed 
to appoint a provisional government” (Section 1 of th^ Algiers 
decree of September 17, i943).2^ At the same time the as- 
sembly is purely consultative: the only matters which the gov- 
ernment must submit to it are the budget and loans (Section 
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i8). The provision (Section ei) that, on the initiative of two- 
thirds of the members, the assembly may place on the agenda 
"any matter of national interest" does not increase its powers 
greatly; the government, however, may accept its advice. Its 
standing orders contain some useful innovations; limitation 
of the budgetary powers, substitution of "questions" on the 
British model for the notoriously disastrous practice of inter- 
pellations — old desiderata of French constitutional reform 
which may be finally incorporated into the constitution of the 
Fourth Republic. In Algiers the assembly sat only one week 
every two months (Section ii); as the regular provisional 
consultative assembly now constituted in Paris, it met four 
times a year in sessions of one month each. The re-formed 
assembly convened for the first time November 7, 1944, in the 
Palais du Luxembourg where the Senate formerly had met; 
and F^lix Goupin, its president in Algiers, was elected the 
first president. 

Provided that the aftermath of the war does not bring a 
revolutionary competitor to De Gaulle’s provisional govern- 
ment, the political reconstruction of France will follow a blue- 
print issued by the Committee of National Liberation after 
deliberation with the provisional consultative assembly, in an 
ordinance of April 24, 1944.®® Roughly, the plan is as follows: 
A Constituent Assembly will be elected within one year after 
the total liberation of the country, by all qualified French 
men and women by direct, secret ballot (Article 1). The motto 
of the transitional period was to proceed gradually, by rees- 
tablishing first the municipal councils elected prior to Sep- 
tember 1, 1939 (Articles 3-9), and thereafter the conseils 
giniraux (Articles n>-i4) and the general council for the 
Seine Department (Article 15). Regular elections to the provi- 
sional general councils (municipal, cantonal, departmental) 
are to be held upon completion of the electoral lists — a task 
which *is made considerable by the number of returning pris- 
oners of war and deportees. Of particular importance are the 
departmental committees of liberation, which receive official 
status and special privileges, intended to assist the prefects 
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(Article 19). Elections to the municipal councils were held on 
April 29 and May 13, 1945. 

While these arrangements were, on the whole, unobjec- 
tionable because they integrated the Resistance into political 
reconstruction, the position of the provisional government 
toward the consultative assembly and public opinion at large 
seems less palatable to democratic orthodoxy. One may dis- 
regard now the clever machinery by which the elections for 
the provisional consultative assembly would have been stag- 
gered, since it was not expected that the liberation of France 
would be accomplished at a stroke; but from the published 
reports it appears that De Gaulle brooks no interference from 
the consultative assembly in the selection of his collaborators. 
He is beyond parliamentary control in the same way as an 
American president. Moreover, he will remain in undisputed 
and irrevocable authoritarian control until the provisional 
consultative assembly has transformed itself, after the elec- 
tions, into the provisional representative assembly (Article 
23). To it the provisional government will have to hand .over 
its powers. Thereafter, the new assembly will elect, by absolute 
majority, the president of the provisional government (Article 
25). So far, so good. But the vote of confidence ‘‘will give the 
provisional government, until the Constituent Assembly is 
convened, the pleins pouvoirs granted to Daladier on Decem- 
ber 8, 1939”; and this vast delegation of powers is irrevocable 
until the constituent assembly has been convened (Article 27). 
Moreover, even the elected provisional representative assem- 
bly has merely consultative functions. It is likewise stripped 
of genuine legislative powers and has hardly more effective 
control than the present provisional consultative assembly with 
its haphazard recruitment from the Resistance. This design 
has a decidedly unpleasant authoritarian flavor. 

To review here the steps France has taken on the road to 
political reconstruction, or to pass judgment on De Gaulle’s 
record as political leader, is beyond the compass of this dis- 
cussion. But if the transition scheme is tailored to measure 
for General de Gaulle, the French people might remember 
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that theirs is a traditional aversion against generals in civilian 
control; and there is hardly a more ungrateful people than the 
French. If Marianne wishes to regain her lost prestige in 
Europe and the world, she will do well to set up — even as 
early as the transition period — a constitutional order which, 
while providing for a strong executive, will avoid any sug- 
gestion of the strong man’s government. 

SOME GENERAL CONCLUSIONS ON PROVISIONAL GOVERNMENTS 

The vast comparative experience with provisional govern- 
ments — of which only a few illustrations have been given here 
— ^allows some general conclusions. By its very origin the pro- 
visional government lacks legitimacy. It has no mandate to 
govern, except its belief in its own mission and the imperative 
need of any political order for a supreme directive authority. 
Therefore, by nature and by circumstance, it is authoritarian. 
An emergency government par excellence, it must have the 
power — and rarely can resist the temptation — to restrict indi- 
vidual liberties and democratic rights, if for no other reason 
than to maintain itself in power. Only wise self-restraint in 
the men at its head will keep a provisional government from 
becoming dictatorial; which is enough to make military men 
congenitally unsuited for its functions. A provisional govern- 
ment has to defend itself against the regrouping forces of the 
old regime as well as against competitors and rivals, who have 
the understandable impulse to set the pace and goal of politi- 
cal reconstruction according to their own ideals. Thus the 
provisional government will grow conservative and even find 
it necessary to put down the aspirations of more radical groups, 
by armed force. The Government of National Defense in 
France in 1871 was in constant fear of the Socialist revolution, 
which subsequently the National Assembly had to subdue with 
its army. The provisional government of the Reich in 1918- 
1919 fotiight against the Spartakus uprisings. The danger of 
Communist competition will be much greater after this war 
than it was in 1918, when Bolshevism was still untried. From 
the start all provisional governments established after the lib- 
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eradon have had to contend with the pressure of the Com- 
munist-controlled Resistance. 

Because of the provisional government’s lack of legitimacy 
and its authoritarian character, it should be of the shortest 
possible duration, and it must be terminated by the establish- 
ment of the legitimate authority. This can be accomplished 
only by elections for the national assembly. To provide for 
them and assure the orderly convening of the assembly is the 
primary task of the provisional government. Thereafter it 
must surrender its power to the nation represented in the 
national assembly; and until then it should consider itself 
merely as the trustee of the people, the receiver in bankruptcy 
of the old regime, preparing for democratic rehabilitation. 
This imposes definite limitations on its conduct. It should 
refrain from irreparable acts or irrevocable solutions that an- 
ticipate the future. This may seem impossible because the pro- 
visional government, like other governments, has to govern. 
It must purge the administration of supporters of the old 
regime, and its natural tendency is to replace them with its 
own men; but in doing so it runs the risk of working to per- 
petuate itself, or to influence the national assembly in its choice 
of legal government. The supervision of elections by admin- 
istrative officers under the control of the provisional govern- 
ment is as dangerous as it is inevitable. The chances of political 
reconstruction would be immensely enhanced if certain coun- 
tries whose political equilibrium is precarious could be per- 
suaded to accept international policing of their elections. This 
could well be the meaning of the "assistance” promised to the 
liberated peoples and the Axis satellites by the Crimea agree- 
ment, which obligated the "Big Three” to "facilitate where 
necessary the holding of such elections.” But the liberated 
nations insist on complete internal self-determination and 
would not permit such tutelage. 

The task of the provisional government is delicSte and, 
in the circumstances, decisive for the shape of things to come. 
Paradoxically, the best qualified leaders for the difficult ad 
interim period are men who have no aspirations to future lead- 
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ership. They should be satisfied to fill a gap, and nothing more. 
The real leaders of a nation should hold themselves back for 
the time when they can act with the strength of democratic 
legitimacy. But this is probably asking too much of human 
nature. 



CHAPTER III 


The National Assembly 


DEMOCRATIC LEGITIMACY AND THE NATIONAL ASSEMBLY 

Ever since the memorable June 27, 1789, when the nobility 
and the clergy of France joined the Third Estate as National 
Assembly, Rousseau’s bold fiction of popular sovereignty has 
been the living reality of the modern state. The name National 
Assembly had been voted on June 17 by the Third Estate on 
proposal of Abb^ Siey^s, celebrated author of the world-shaking 
pamphlet “Q’est-ce que le Tiers?” A national assembly, repre- 
senting the nation, exercises by right the constituent power, 
the supreme attribution of internal self-determination. Demo- 
cratic legitimacy knows no higher authority than the pieople 
themselves to choose the form of government they wish to live 
under. A national assembly incarnates and executes the con- 
stituent power of the nation. It is true that Rousseau, after 
his experience in Geneva, had an uncompromising hostility 
against what he deemed the perversion of the popular will by 
representative institutions, which would have extended to the 
very concept of a national assembly. But the French National 
Assembly, which is still unsurpassed in profundity of political 
thinking, preferred the representative method to the plebis- 
citary for the supreme decision on the national existence. 
Thereafter the plebiscite as a way of choosing the form of 
government took a subordinate place in the state practice, 
surviving as the constitutional referendum in certain demo- 
cratic environments and revived in the distorted form of the 
dictatorial plebiscite.* 

* On use of the plebiscite to determine the form of government, see infra, 
pp. s8a ff. 

f 

^ pp. 464-^y8 foo^otes to this chapter. 
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POLITICAL RECONSTRUCTION 


THE CONVENTION IN ENGLAND AND AMERICA 

The idea of a special assembly acting on behalf of the peo- 
ple when they cannot be assembled technically in one place for 
deliberation, is not French in origin. It is rooted in the re- 
ligious concepts and practices of English and Scottish Protes- 
tantism. Undergoing a transubstantiation from the spiritual 
into the secular in the postulates of the Levelers and Inde- 
pendents of the Puritan revolution, and merging with the 
age-old concept of the social contract, the practice of the con- 
vention was first applied in the transition from the dictatorial 
regime of Cromwell to the legitimacy of the Stuarts in 1660, 
and was deliberately repeated in 1689 when the Glorious 
Revolution necessitated a change of dynasty.^ The French “con- 
vention” of 1792 used these precedents for its own legiti- 
mation. 

In American practice “convention” denotes an assembly 
which, though as a rule extraconstitutional, derives its legiti- 
macy from the people themselves — or, as it has been expressed 
judicially, “the people themselves assembled by their delegates 
to whom the care of the Commonwealth was especially as well 
unboundedly confided.” 2 The constitutional convention for 
elaborating the “fundamental order” over which alone the 
community of citizens could legally dispose, became the feature 
of government peculiar to America during and after the period 
of independence.* Aside from its ideological qualifications, 
it provided a convenient method for activating democratic 
principles without the inconvenience of large popular gath- 
erings. Of the twelve constitutions drawn up by 1778, no fewer 
than nine were drafted by special conventions.^ The conven- 
tions' decisions were subject to popular ratification, a practice 
which, however, developed slower. Steps indicating it were 
taken in^ Maryland, Pennsylvania, and the two Carolinas. The 
constitution of Massachusetts was the first to be formally 
accepted by the voters. At first either committees of safety ® 
or the previously constituted legislative assemblies acted 
as provisional governments. And the wholly revolutionary 
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situation was “normalized” by the "doctrine o£ acquies- 
cence.” • 

The experience was duplicated on the federal level. It is 
interesting to note that both the First and the Second Con- 
tinental Congress were plainly extraconstitutional and had no 
popular authorization to write a constitution or to declare the 
independence except by the natural right of revolution against 
tyranny.'^ The singular aspect was that the Continental Con- 
gress was simultaneously in loco of a national assembly and the 
provisional government because until 1789 no other central 
executive organ was established. The provisional government 
of the Second Continental Congress lasted as late as March 
1, 1781, when Maryland ratified the Articles of Confederation. 
Even after they had gone into force, the functions of central 
government — or what little of such government state jealousy 
permitted — ^was exercised by the Congress itself and such agents 
as the executive business required.® 

THE CONSTITUTIONAL CONVENTION OF PHILADELPHIA 

Nor was the Philadelphia Convention in any way predi- 
cated on democratic legitimacy. It was not even a convention 
in the technical sense, but merely an advisory body to the 
Congress, of a semiofficial character, or a private gathering of 
notables. It did not have the semblance of a popular mandate.® 
The Constitutional Convention opened on May 25, 1787. In 
spite of its lack of official authorization it was the ideal in- 
strument for designing a new constitution, because it was not 
encumbered by any other preoccupation as were most subse- 
quent national assemblies. The final draft was read and signed 
on September 17, 1787 — a record in speed and quality of 
product hardly equaled by any other convention or national 
assembly.!® A most remarkable feature was that the proceed- 
ings were shrouded in complete secrecy.^! The public discus- 
sion preceding ratification had to take the document at its 
face value — ^another absolutely unique aspect of constitution- 
making anywhere. The people who had to decide on acceptance 
(if it is permissible to speak of the "people” in view of the 



258 POLITICAL RECONSTRUCTION 

exceedingly undemocratic sufiErage) could not rely on the 
intentions of the framers of the Constitution, except through 
partisan propaganda of which The Federalist is the most dis- 
tinguished specimen. Grave deficiencies were discovered by 
the state conventions and by public discussion. The bill of 
rights in the first ten amendments had to be added as early as 
1790 — another singularity since no other constitution had to 
be basically amended immediately upon its enactment. But the 
series of anomalies does not end here. The Philadelphia con- 
vention now enlisted the Continental Congress to legalize its 
work. It requested the Congress to transmit a copy to each 
state legislature with the proviso that a convention be called 
by the state for acceptance or rejection. Not only that the 
Constitution went into effect, by its own terms, upon acceptance 
by the ninth state instead of by all thirteen states as the Articles 
of Confederation had done; in addition, the Constitution 
imposed upon the states the method of ratification. But the 
states went along. The ninth state to ratify was New Hampshire 
(June 21, 1788). 

By no stretch of imagination can the Constitution of the 
United States be said to owe its origin to the people of the 
United States. It is not derived from a democratic mandate, 
not hallowed by democratic legitimacy. The principle of aris- 
tocratic remoteness of delegates who were not representatives, 
was driven to the limit. Only the method of ratification by 
special conventions gave it a popular stamp. A similar pro- 
cedure — beset by extralegal anomalies, to phrase it mildly — 
can be recommended for political reconstruction after this war 
only if a similarly gifted private body of experts and patriots 
is found which will vouch for a product of like eminence and 
durability. 

The subsequent role of the convention in American gov- 
ernment need not be elaborated here. It is designated in the 
federal Constitution (Article V) as a means of amendment, 
but has not been much used.** On the other hand, the con- 
stitutional convention is the customary method, unchallenged 
in its usefulness, of framing new state constitutions. Since 1789 
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some one hundred and thirty conventions have been called 
which have framed as many new state constitutions. 

f 

THE FUNCTIONS OF THE NATIONAL ASSEMBLY 

Let US return now to the European application of the con- 
vention in the form of the National or Constituent Assembly. 
Its functions may be summarized thus: (i) It is the only legiti- 
mate authority in the period between two systems of political 
legitimacy. As such, it may itself exercise the government func- 
tions; or it may designate by election a government distinct 
from the assembly. Though legal this government remains pro- 
visional until the new constitution enters into effect; thus it 
may be styled the legal provisional government. (2) The Na- 
tional Assembly enacts a temporary, provisional constitution. 
(3) It elaborates and adopts the permanent constitution. (4) 
It conducts the normal legislative business, as a temporary 
parliament. (5) It may, or may not, continue as the regular 
parliament after the enactment of the constitution. 

Before these various activities of the National Assembly 
are discussed, its function may be illustrated with a few case 
histories that have potential value for political reconstruction 
after World War II. It is essential to note that the duration 
of a National Assembly and the quality of its work — ^which, 
in turn, may determine the stability and usefulness of the 
constitution — largely depend on whether the people can agree 
on the fundamentals of the new political order, or whether 
these very fundamentals are controversial. A most telling illus- 
tration of the second type is the National Assembly of France 
after the fall of the Second Empire. 

THE FRENCH NATIONAL ASSEMBLY (1871-1875) 

Our earlier narrative arrived at the point * where the Na- 
tional Assembly, convening in Bordeaux, accepted the resig- 
nation of the provisional Government of National IHiefense and 
elected Adolphe Thiers Chief of the Executive Power. Although 
it is the Constituent Assembly with the longest life on record 

* See supra, pp. 843 ff. 
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(February 8, 1871, to March 8, 1876), it failed dismally in its 
main task of writing a new constitution.^* 

(a) Elections 

The elections were held under abnormal conditions, with 
large sections of the country occupied by the enemy. The date 
(February 8) being stipulated in the armistice, they were so 
precipitated that public opinion had no time to crystallize. 
Elections and plebiscites had been fairly frequent under the 
Empire, so that the voters knew the procedure though not the 
complicated and defective electoral law of March 14, 1848, 
which required technically much more preparation than the 
system used under the Empire. Masses of voters were absent 
from home — as many as 400,000, prisoners of war. Ehe common 
man was stunned by the crash of the Empire, the defeat, the 
desertion by friends abroad. There were absolutely no political 
parties. The dictatorship had stifled political thinking; the 
masses were without leaders; information by a reliable press, 
knowledge of platform and candidates, sound preparation. They 
were even ignorant of the purpose of the assembly, whether 
to accept the peace alone, or also to frame a new constitution 
of whose content they had not the remotest idea. But the issue 
of continuing the war or submitting to the dictated peace was 
the only determinant in the election of representatives. So 
disorientated was public opinion that it differed from one ter- 
ritorial division to another. Never had an election been held 
under less favorable conditions. It was performed without any 
interference by the occupation authorities or the government. 
The number of abstentions seems to have been considerable. 

(b) Composition of the National Assembly 

Members of the National Assembly should have numbered 
768 — too many for effective parliamentary work; with multiple 
nominatipns of a candidate in more than one district, only 
630 were elected. The results of the poll were about 400 con- 
servative members (Orleanists, legitimists, and a handful of 
Bonapartists);!® about 200 republican members, roughly 
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grouped into moderates and radicals, but split into various 
groups, from the opportunists of the “wait-and-see” to the gen- 
uine or “radical” republicans like Gambetta, Ledru-Rollin, 
Edgar Quinet, and the Montagne, which, decimated by the 
Commune, soon disappeared. About 200 members of the old 
nobility were elected, and three high church dignitaries, among 
them an archbishop. No exiles were chosen. The liberal policy 
of the Empire had left practically none of importance except 
the implacable thunderer Victor Hugo, who played no political 
role after 1870. The monarchists were the most surprised at 
their unexpected success, which may be ascribed largely to two 
motivations. The people yearned for peace after the lost war. 
There was no desire for revenge. I'hey looked backward in- 
stead of forward, and the monarchists were not encumbered 
with the national disaster, a psychological experience which 
may not be confined to a particular country or time. 

The composition of the assembly did not reflect the will of 
the people which were far more inclined toward republican- 
ism. The voters turned to those who promised peace, and, in 
addition, to tandidaies with nonpolitical qualities, age, wealth, 
respectability, local prominence. Parliamentary leaders stem- 
ming from the prcdictatorial period were few, but the opposi- 
tion in the Napoleonic legislatures had at least acquired some 
political experience. The group as a whole was without orien- 
tation and organization, not knowing each other and untouched 
by the esprit de corps which, prior to totalitarian rudeness, 
united even the opposing factions of a parliamentary body. 

(c) The National Assembly at Work 

During its long years of operation the National Assembly 
performed all functions incumbent on such an assembly. For 
the exercise of the executive functions it preferred appointing 
a separate government committee, on the precedent of 1848, to 
exercising the functions itself through committees on Ihe pat- 
tern of the Convention of 1792. The obvious selection as 
Chief of the Executive Power was France’s “grand old man,” 
Adolphe Thiers (February 17, 1871, to May 24, 1875).^^ States- 
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Third Republic was founded, by a single vote. Half of what 
was to be its constitution was completed by the acceptance 
(435 234) of the Law of February 24 on the Senate and 
(425 to 254) of the Law of February 25 on Public Powers, 
implemented in the course of 1875 by the remainder of the 
constitutional acts.^® 

The National Assembly, the longest on record, died slowly. 
Its last session opened on December 30, 1875, and terminated 
on March 8, 1876, when the new chambers assembled. 

The Lessons 

Unimpressive as the final achievement of the National 
Assembly was, there were extenuating circumstances; It was 
not elected to frame a constitution. Although it had as much 
intellectual capacity as any similar group, its members, after 
the political drought of ^ the dictatorship, lacked political and 
parliamentary experience. The unsatisfactory compromise be- 
tween monarchist aspirations and republican concessions re- 
flected the parallelogram of political forces. It is likely that, 
without the threat of a renewed German attack in 1875 and 
of the monarchist plot, the constitutional task never would 
have been completed. A constitution eannot be written until 
the form of government has been decided on. The cleavage 
between the masses of the people and an assembly which was 
sovereign because it could not be dissolved, had become un- 
bridgeable. Had it been dissolved around 1873, and a new 
assembly been elected for the specific purpose of framing a 
constitution, the voters would have insisted on a straightfor- 
ward republican solution. Through the entire duration of the 
assembly the state of siege was maintained. A great technical 
disadvantage was the overlapping and duplicating of constitu- 
tional plans emanating from the commission, the plenary ses- 
sions, and the- coulisse. 

That the emergency structure finally enacted with five con- 
stitutional laws could become, in less than a decade, a house 
strong enough to shelter the Third Republic for sixty-five 
years — a long time for any constitution — is the accomplish- 
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ment of the French people themselves and not of the 
constitution. 

THE CREATION OF THE BELGIAN STATE (1831) 

In contrast to France with its chaotic dissipation of energy 
in the National Assembly of 1871, the Belgian nation in 1830 
was a model in its purposeful and rational establishment of 
a new state and political order.^’ The union of Belgium (the 
Austria Netherlands) with the kingdom of the Netherlands, 
decreed by the Congress of Vienna, broke down under the 
impact of the French July Revolution of 1830. The Belgians 
revolted against Dutch rule August 25, and set up a provi- 
sional government under Charles Rogier late in September. 
This on October 4 declared Belgian independence and sum- 
moned a national assembly or congress. The elections took 
place in the midst of military operations but were orderly. 
The electoral system set up by the provisional government 
was indirect, about 400,000 voters electing an electoral college 
of about 30,000 which in turn elected a congress of 200 mem- 
bers with 200 substitutes. This assembly was unusually homo- 
geneous, which may explain the complete agreement on the 
fundamentals of political existence and the absence of dis- 
unity. None were elected who opposed Belgian independ- 
ence. The assembly was convened on November 10. A hard- 
working body, it lasted nine months, held 156 sessions, and 
would sit from eleven o’clock in the morning until late at 
night. 

The foundation of the Belgian state is distinguished by 
several unusual features. Anticipating the meeting of the as- 
sembly, the provisional government appointed in October, 
by decree, a commission of twelve to prepare a constitution for 
discussion by the assembly. The assembly wisely confined itself 
to the fundamentals — namely, the decision on the fori^ of gov- 
ernment and the writing of the constitution — and refrained 
from acting as an ordinary legislature or supervising the pro- 
visional government. The assembly accepted the monarchical 
form of government (November 18), recommended by the 
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commission, confirmed the provisional government’s decla- 
ration of independence, and excluded the house of Nassau 
from the throne. Then an assembly committee of twelve (No- 
vember 22) set to framing a constitution in accordance with 
the form of government already accepted. This was the famous 
Belgian Charter, promulgated on February 7, 1831, the most 
liberal constitution of the period and the lineal ancestor of a 
whole family of similarly constructed constitutions in the old 
world and the new. Under the strict conditions of the Charter, 
the crown was first offered to the Due de Nemours, second 
son of King Louis Philippe; but he declined when Lord 
Palmerston resisted. A regency was established February 24 
under Surlet de Chokier. On June 4 the assembly elected as 
king Prince Leopold of Saxe-Coburg-Gotha, who accepted. 
The assembly dealt also with the international status of the 
new state by accepting the settlement of the Eighteen Articles 
drawn up by a conference of the powers in London. 

The record of the Belgian National Assembly is equaled 
by that of the constitution it produced; this instrument of 
government survived the troubled year 1848 and two invasions 
by an enemy country. 

NATIONAL ASSEMBLIES AFTER THE FIRST WORLD WAR 

The Political Issue 

What happened in 1918 in Germany proper, and in the 
succession states created on the ruins of the German and the 
Austro-Hungarian empires, was not a social revolution; in 
Germany, it was merely a change of the political regime; in 
the succession states, the establishment of statehood and inde- 
pendence under national regimes by the formerly subjected 
nationalities. In each case the democratic republic was the 
obvious and unchallenged solution. Monarchy had lost out — 
in Germany by the defeat in the war, in the succession states 
because it was tantamount to foreign domination. Unlike the 
French Constituent Assembly of 1871, the national assemblies 
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convened after the First World War contained no admittedly 
monarchical parties. Universally, political democracy was con- 
sidered as the sole feasible form of government, contested only 
by a minority of radical intellectuals who were able in isolated 
cases, as in the Soviet experiments of Hungary and Bavaria or 
in Thuringia, to induce a minority of workers to try radical 
solutions. The Bolshevik alternative was untried, still pre- 
carious in the country of its origin, Asiatic in spite of its West- 
ernized ideology, wholly alien to the thinking habits of Euro- 
pean peoples. In every single case the bourgeoisie of all flavors 
and the moderate socialists were able to neutralize such efforts 
and to pilot the ship of state along the safer course of consti- 
tutional democracy. With minor variations, all peoples were 
anxious to normalize without delay the revolutionary situa- 
tion, as it existed inevitably under the provisional govern- 
ments, through democratic elections for national assemblies 
which at once settled down to constitution making. 

Moreover, after the First World War the passions of the 
people were not such as to espouse radical solutions. The 
opposition had not been constantly confronted with extermi- 
nation under the fallen authoritarian empires (except Russia) 
as it has been under the totalitarian regimes. Temper and 
mood of the peoples in 1918, with only slight and passing 
deviations, were optimistic, constructive, confident of their 
own ability to choose political democracy as form of govern- 
ment and to make it work — the Spenglerian prophecy of 
impending doom to the contrary notwithstanding. The Unter- 
gang des A bendldndes was a "high-brow” book; the people did 
not read it, and the intellectuals tore it to pieces because of 
its flagrant inaccuracies and distortions. What influence it had 
on thinking came much later, and one is inclined to believe 
that Spengler’s fin de sidcle mood appealed more to foreigners 
than to his countrymen. In retrospect this naive belief that 
at long last the springtime of democracy had come may seem 
a strange delusion; but, for those who lived through the time, 
it was an exhilarating experience never to be forgotten. 
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ELECTIONS FOR THE NATIONAL ASSEMBLIES 

In spite of the lost war, the difficulties of demobilization 
and reconversion, the continued blockade, and the sporadic 
internal restlessness, the German people regained its mental 
equilibrium within a surprisingly short time. The first pre- 
requisite to the return to normalcy was the holding of elec- 
tions for a National Assembly. This task was effectively 
performed by the provisional governments of the Reich and 
the Lander. New electoral laws,®" drafted by the government 
and put in force by ordinances, were based on ultrademocratic 
principles, granting universal suffrage at the age of twenty, 
and dedicated — ^most unfortunately as it turned out — to pro- 
portional representation, at that time believed to be the pin- 
nacle of democratic justice, in one or the other of its endless 
and endlessly complicated variations. All other new states 
(Austria, Czechoslovakia, Poland, Yugoslavia) likewise intro- 
duced proportional representation. So unqualified was the 
confidence in democratic legitimacy — or so little resentment 
existed against the old regimes — that the exclusion of certain 
persons or categories of persons from the franchise or from 
eligibility because of their identification with the past, was not 
even thought of. 

Elections in Germany were held peaceably and with an 
unprecedentedly high participation by the vast electorate, 
many of whom voted for the first time. Except in isolated dis- 
tricts with political disturbances in which the state of siege 
could not be lifted, individual freedoms were unimpaired. 
The parties relabeled themselves but, on the whole, retained 
their parliamentary personnel; party platforms were univer- 
sally democratic; there was practically no opposition to polit- 
ical democracy; the reaction was frightened and concealed 
itself under the protective coloration of democratic parties. 
Election ^frauds were conspicuous by their absence. The elec- 
tions were held in the Reich and the Lander about the same 
time, in January and February, 1919. Because Berlin was still 
a zone of military operations against the Spartakus rebellion. 
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the National Assembly of the Reich convened in Weimar on 
February 6. Hardly more than three months after the collapse 
of the German Empire, the national and state constituent 
assemblies were in full operation — a record for a people inex- 
perienced in democratic procedures. 

CZECHOSLOVAKIA DISPENSES WITH AN ELECTED NATIONAL 

ASSEMBLY 

No elections for a national assembly took place in Czecho- 
slovakia.®^ The Czechoslovak state owed its existence not only 
to the fortunate emergence of great national leaders but to the 
cooperation of a body on foreign soil with the revolutionary 
forces inside the country.®® On October 14, 1918, the National 
Council notified the Allied powers of the formation of the 
provisional Czech government (Masaryk, Benes, Stefanik); and 
on October 18 it proclaimed the independence of the Czech 
state. On October 28 political power inside Bohemia and 
Moravia passed, by a bloodless revolution, to the National 
Committee in Prague, formed by a union of all Czech parties. 
It was joined October 30 by delegates from the Slovak Na- 
tional Council, which had emancipated Slovakia from Hun- 
gary. A national concentration government was formed in 
Prague under Krmar as president. The fusion of the two 
provisional governments took place October 31, after nego- 
tiations between Benes and Krmar in Geneva. 

The form of government was to be determined by a na- 
tional assembly. Elections could not be held, because certain 
territories were in dispute between the new state and Austria 
and Poland. Therefore, in an irregular way the existing Na- 
tional Committee was enlarged so that it would represent all 
the Czech parties which had been instrumental in liberation 
from inside. The seven Czech parties that had been repre- 
sented in the Austrian Reichsrat coopted new members to the 
National Committee, according to a key based on the "strength 
of the parties as evidenced by the elections of 1911. The Na- 
tional Committee thus expanded its membership to 256.®® 
It then transformed itself, on November 9, 1918, into the 



270 POLITICAL RECONSTRUCTION 

National Assembly and replaced the provisional government 
in Paris on November ig by the new government with Masa- 
ryk as president, Krmaf as prime minister and Benes as for- 
eign minister. The new state did not even trouble to declare 
itself officially a republic — so much was the form of govern- 
ment taken for granted. From the strictly legal viewpoint the 
National Assembly was revolutionary; and it never legalized 
itself democratically. The government elected by it remained 
provisional until it was confirmed by the first parliament 
regularly established under the new constitution, in 1920. 
Another anomaly was the National Assembly’s election of 
Thomas G. Masaryk as president for life on November 14, 
1918 — an act seemingly at variance with the democratic prin- 
ciple of continuous responsibility of the executive toward 
the parliament and the people, though justified by Masaryk’s 
merits in the creation of the new state and the confidence of 
the people in his democratic personality. Masaryk assumed 
office upon his return to Prague on December 21. In spite of 
its wholly anomalous origin and structure this National As- 
sembly wrote one of the most successful constitutions of the 
postwar period. 

THE PROVISIONAL CONSTITUTION 

The primary task of a national assembly would seem to 
be to frame a constitution. But this is not borne out by his- 
tory. Other things come first. After electing a president 
(speaker) and his collaborators and adopting standing orders 
— which, as a rule, are those of a previous parliament since 
there is no time for elaborating new rules — a national as- 
sembly finds its most urgent business in regularizing the posi- 
tion of the provisional government and establishing a new 
government for the period of its own life. 

The ‘political implications may have such bearing on the 
constitutional future of a nation after its rebirth or revival 
that a precise understanding of the chronology of steps and 
phases seems indispensable. When after the Second World 
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War a national assembly is convened it will find in office a 
provisional government, o£ revolutionary origin and without 
a democratic mandate, which has been operating for a consid- 
erable time by authoritarian methods and may be inclined 
to perpetuate itself. The revolutionary provisional government 
is duty-bound to return its powers to the duly elected national 
assembly as the representative of the popular will, the instru- 
ment of democratic legitimacy. There is no case on record of 
failure of a provisional government to surrender its powers 
to the national assembly.* But it may be different aftei this 
war. The danger can be met only if the national assembly, 
with the plenitude of powers, derived from the election, will 
either itself assume the responsibility to govern, or replace the 
provisional government with a government of its own. His- 
torically, two alternatives offer themselves:®® (a) The national 
assembly itself governs. It this case it not only holds the con- 
stitutional power by virtue of its mandate from the people; 
it exercises simultaneously the legislative and executive func- 
tions. Popular sovereignty, by way of delegation, becomes par- 
liamentary sovereignty — something altogether undesirable. This 
was the solution the French chose in the Convention of 1798- 
1795, the first case of what has been properly called the dicta- 
torship of an assembly.®* The experiment was repeated in 1848 
when the French Constituent Assembly (elected April 23-24) 
delegated executive power (May 9-10) to a commission of 
five of its members.®’ After the June riots it designated General 
Cavaignac as ‘‘president of the council,” thus approximating 
a government under the control of the assembly. In the years 
after 1871 the sequence of 1848 was at first duplicated. Thiers, 
elected as executive agent, was subordinated to the assembly; 
later MacMahon was elected president independent from it. 
But the French had learned their lesson: unlike Louis Na- 
poleon Bonaparte, who had been elected by the people under 
the constitution of November 4, 1848, MacMahon was elected 
by the assembly. That the National Assembly itself should 

• On the resignation ot the French Government of National Defense in 1871 
see supra, p. 246. 
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run the government was found impracticable, because of its 
size, and of the diversity of party interests. 

Consequently, the most immediate task of a national as- 
sembly is to determine the exercise of the executive functions 
by a government and its relations to the assembly. This is done 
almost invariably by a provisional constitution, although this 
name is rarely applied to the act. The Rivet law and the Broglie 
constitution are illustrations.* Space forbids even the dry enu- 
meration of the intermediary constitutions passed by national 
assemblies after the First World War. A pertinent illustration 
was the law “on the preliminary power of the Reich,” enacted 
by the Weimar assembly on February to, 1919.®* By it the 
national assembly assigned to itself the elaboration of the con- 
stitution and the enactment of “other urgent Reich statutes,” 
and likewise established the Reich president as head of the 
executive power, to be elected by the assembly. In turn the 
Reich president was to appoint the Reich government which 
operated under the parliamentary principle of confidence of 
the national assembly. Details are not relevant for this study. 
But it preluded, on broad lines, the future constitution. On the 
same day Ebert was elected to the office of Reich president 
ad interim; and he constituted the first government as a coali- 
tion of the Socialist and moderate bourgeois parties. 

The situation in the Reich was duplicated in all Lander, 
each of them at the earliest possible date giving itself, through 
its national assembly, a provisional constitution to remain in 
force until the final constitution should be drafted and en- 
acted.*® The only state not to toe the line was Bavaria.*^ Ba- 
varia led Germany on the path to revolt against the Imperial 
System (November 7 and 8, 1918). The provisional government 
originating spontaneously from the revolutionary soldiers-and- 
workers-council of Munich, was headed by Kurt Eisner, an 
Independent Socialist, and Erhard Auer, a leader of the Ma- 
jority S6cialists. Eisner, to his, Bavaria's, and Germany’s mis- 
fortune, happened to be a Prussian, a Jew — in pre-Hitler 
Germany these two qualities were not mutually exclusive — a 
* See supra, p. sSs. 
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journalist, a starry-eyed idealist, and an internationalist who 
wished to play a role in world politics. No person more un- 
suited to be the leader of a Catholic and emotionally unstable 
people like the Bavarians could have been found. He became 
prime minister by revolutionary legitimacy and at once brought 
Bavaria into conflict with the Reich. Moreover, the revolu- 
tionary soldiers-and-workers-council in Munich was harder to 
crack than similar Soviet-inspired agencies elsewhere. Eisner, 
well aware that elections for a national assembly would make 
short shrift of the leadership and radical aspirations of a “for- 
eigner,” was more intent upon perpetuating himself in power 
than on returning to democratic legitimacy. He used the ad 
interim constitution as a lever to frustrate the result of the 
elections. The document, promulgated as a “statute” on 
January 4, 1919, assigned to the provisional government 
(Gesamtministerium) the totality of executive and legisla- 
tive powers until the final constitution was completed by 
the national assembly, which, implicitly, was to be deprived 
of the regular legislative functions and of political control 
over the revolutionary provisional government. Moreover, the 
government reserved to itself the right to submit all decisions 
of the assembly to a popular referendum — which Eisner, crude 
amateur in political psychology and constitutional law, be- 
lieved to be an instrument of revolutionary dynamics although 
in reality it always operates as a brake on progress. The Ba- 
varian electorate, as could be expected, disowned Eisner and 
his radical ideas, by voting overwhelmingly for the moderate 
Socialist and the Catholic parties. Eisner himself, on his way 
to the opening session of the Diet (February 21, 1919), was 
assassinated by a reactionary ex-officer of the army, and Bavaria 
catapulted into the short-lived Soviet republic, later downed 
by the military force of the Reichswehr and white terror of 
the enraged bourgeoisie. Bavaria, in the wake of the ferocious 
reactions, became the German “cell of order,” the ftaven of 
anti-republican activists, the cradle of the Hitler movement 
and the locale of the Hitler putsch in 1923. It thus 
assumed a role in world politics which no one would have 
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wished for that lovable though rather thick-headed and volatile 
people.*® 

Austria is distinguished by having had two national as- 
semblies after the dissolution of the Dual Monarchy.** The 
imperial manifesto of October i6, 1918, promising federaliza- 
tion to the impatient nationalities, came too late. Their seces- 
sion left the German-Austrians high and dry to shift for 
themselves. On October 21 the 210 German deputies of the 
House of Representatives, belonging to the Socialist, Christian 
Socialist, and German National parties, formed the provisional 
national assembly (the same method had been resorted to in 
the Czech territories of the Dual Monarchy). The assembly, 
on October 30, 1918, enacted the provisional constitution; the 
assembly itself, exercising supreme authority, was to hold power 
until a definite national assembly, corresponding to the will 
of the people, could be convened by general elections. An 
executory committee of the assembly, styled Council of State 
(Staatsrat)j was charged with the functions of the provisional 
government. The provisional constitution, deciding on a demo- 
cratic regime operated by parliamentary supremacy, anticipated 
the future choice of form of government to such an extent that 
the subsequent formal declaration of Austria as democratic 
republic *® was declaratory only. What was intended as a pro- 
visional arrangement became the definitely charted course 
of the Austrian republic. It should be remembered that at that 
time the territorial boundaries of the nascent state were still 
in flux.*® The urge for constitutional normalization was as 
strong in Austria as in Germany. Elections for a constituent 
national assembly were held on February 16, 1919. The assem- 
bly was convened in Vienna on March 4. Within less than two 
weeks the national assembly enacted an elaborate provisional 
constitution of its own, the so-called constitution of March 
14,*^ which remained in force until the regular parliament — 
officially styled also national assembly — was convened under the 
new constitution of October i, 1920. The provisional consti- 
tution thus lasted for more than one and one-half years. 

The use of a provisional constitution for the interval until 
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the final constitution had been drafted and adopted, was fol- 
lowed likewise in the succession states.*® Here the provisional 
constitution was even more important than in Germany be- 
cause the national assemblies could not concentrate at once 
on drafting a constitution and reaching constitutional nor- 
malcy. Conditions were unsettled in countries which suddenly 
had come of age; boundary disputes led to international com- 
plications and even military operations; traditional feudalism 
clashed with the social demands of the masses; none of these 
new political entities, except Austria, had a workable admin- 
istration. No wonder that in many cases the nationrd assemblies 
were preoccupied with tasks more urgent than the drafting 
of a constitution. 

A provisional constitution by a national assembly, tech- 
nically inevitable as it is, is not without inherent dangers. 
Intended to be a temporary and transitional arrangement, it 
is apt to anticipate the final solutions which should be re- 
served to the definitive constitution. There is enough historical 
evidence to show that the provisional constitution becomes a 
heavy mortgage on the future in that, as the nuclear pattern 
of the definitive constitution, it easily “freezes out” desirable 
changes. What appears expedient in the first stage of demo- 
cratic incubation may not always be the best solution for the 
future. This is an undesirable result; but it is difficult to see 
how it can be avoided unless an assembly is elastic enough to 
emancipate itself from its own past. 

THE FRAMING OF THE CONSTITUTION 

(1) The Conditions of Success 

The principal task of the national assembly is to frame a 
constitution. This is the purpose for which it is elected. True, 
the original connotation of representative government — that is, 
that the elected representatives constitute the intellectual and 
moral elite of the people — has lost much of its reality in our 
age of mass democracy, party machines, and professional poli- 
ticians; but it is still real to the extent that the parties will 
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make an effort to delegate into the national assembly the best 
talent available. National assemblies in the past were, as a rule, 
of a decidedly higher caliber than the routine parliaments. A 
comparative sociological study on their personnel would be de- 
cidedly rewarding. The vast material investigated indicates 
that the leaders in the national assembly are not necessarily 
the men prominent in the opposition under the overthrown 
regime. Frequently the moderates, the middle-of-the-road men, 
dominate. Men who participated in government and adminis- 
tration hold key positions. Leaders of the ousted regime are 
rarely elected; their time comes later. There is usually new 
blood added to old experience but not enough to make a 
national assembly genuinely radical. The most striking fact is 
the tenacity of the existing party cadres. Completely new par- 
ties, as a rule, do not emerge. 

But the success of a national assembly in drafting a consti- 
tution is not dependent on the quality of the deputies alone. 
History shows that an assembly can fail in its primary task, in 
spite of eminence in its members. The French National As- 
sembly of 1871, after years of labor, had to be satisfied with 
five skeleton constitutional acts which fell far short of a com- 
pleted constitution.^!* After the First World War the constitu- 
tions in preparation in Austria and in Poland had rough 
sailing; they were in jeopardy at times and were completed 
only after inordinate delay.®® A national assembly can succeed 
in its main task only if the parties composing it agree on the 
fundamental assumptions of their future political existence. 
The greater its political homogeneity, the greater the chances of 
unhurried though purposive completion of the constitutional 
draft. 

On the homogeneity of public opinion and the correla- 
tive degree of agreement on fundamentals depends largely the 
time the national assembly spends on writing a constitution. 
The length of the process also depends on whether the assembly 
has to build from scratch, or whether it can construct the con- 
stitutional house on serviceable existing foundations. The ac- 
complishment of the Philadelphia Convention is all the more 
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striking when one considers that it constituted the first ex- 
periment in making a federal system effective over a large 
territory. That the German Reich and the Lander after 1918 
accomplished the transition from monarchy to republican de- 
mocracy within a relatively short period and without visible 
reverses, is hard to reconcile with the general assumption that 
the German people are politically immature and congenitally 
incapable of compromise.®* In the succession states, consti- 
tution making took considerably longer, because of unsettled 
internal conditions and international complications. While, 
thus, neither the rapidity of the constitution framing done by 
the Philadelphia Convention (1787), the Belgian National 
Assembly (1830), and the National Assembly of Baden (1919) . 
nor the excessive delay of the French National Assembly of 
1871 ®-'‘ should be taken as yardsticks, it is safe to say that in 
the past, even under most auspicious conditions, the task took 
a year and more. Under the prevailing economic and social dis- 
organization after this war, it will take no less time. If, within 
three years after the end of the European war those nations 
which are permitted to exercise internal self-determination have 
reached constitutional normalcy, it will be no mean achieve- 
ment of political reconstruction. 

( 2 ) The Constitutional Commission 

How does a national assembly proceed in framing a con- 
stitution? A multi-meinbcred body like a plenary assembly is 
wholly unsuited for dealing with technical and controversial 
problems. The proper and customary method is to place the re- 
sponsibility on a constitutional commission, consisting of mem- 
bers either freely elected on their personal merits, or delegated 
into it by the parties represented in the assembly in proportion 
to their strength. If properly constituted — and proportional rep- 
resentation of all major parties seems to be the basic prerequi- 
site — the constitutional commission is the national Assembly 
in miniature. Thirty members seem to be the operational max- 
imum. The commission, freed from other responsibilities, can 
concentrate on the important task. In the seclusion of the 
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committee room, it either elaborates its own project, developed 
from the proposals of the various parties and profiting from 
the expert qualifications of its members, or (which is more 
usual) it begins with a project prepared by the provisional gov- 
ernment with the help of experts in its service/'® Experience 
teaches that the best method of getting a discussion under way 
in any composite group is to submit a formal draft, regardless 
of the amount of change in arriving at the final product. Much 
depends, naturally, on the caliber of the members of the con- 
stitutional commission. But almost invariably the best legal 
and political talent available in a national assembly has been 
delegated into the commission, including men with experience 
in constitutional law (such as university professors, prominent 
lawyers) and persons familiar with matters of public admin- 
istration (such as former ministers and high officials). A chair- 
man who combines diplomatic skill with expert knowledge of 
constitutional law is invaluable.®® It is through this small group 
of experts and technicians that the opposition can make its 
most constructive contributions, and that inevitable compro- 
mise solutions can be worked out without endangering the 
consistency and intrinsic unity of the project as a whole. 

The work on the constitution is best promoted by the as- 
sembly as a whole by refraining from interference while the 
constitutional commission prepares the draft. It should not 
duplicate work by submitting in plenary sessions proposals of 
its own which will come before the rommi.ssion in other ways. 
The parties have ample opportunity to make their wishes heard 
through their spokesmen in the commission. Competition with 
the work in progress in the commission will in most cases 
destroy its logic and unity, the two most essential qualities of 
any well constructed constitution. The negative examples of 
the French Assembly of 1871 and the Polish Seym in and after 
1919 testify to the wisdom of this advice. By no means is the 
plenary ‘assembly confronted with a fait accompli-, it can dis- 
cuss the project elaborated by the commission when this is 
returned to it for the second and third readings required under 
parliamentary rules. The assembly should have confidence in 
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the designated members of the constitutional commission, in 
which party currents are faithfully reflected. It is a matter of 
record that the plenary sessions of most national assemblies 
after the First World War more or less abode by the new draft 
constitutions prepared by their constitutional commissions. 
Modifications were, on the whole, few and insignificant. The 
final submission of the draft constitution to the assembly, thus, 
is rather for acceptance as a whole than for improvement of 
details. This does not necessarily detract from the sovereignty 
of the assembly.®^ 

(3) Public Opinion and the Drafting Process 

If a people, by framing a constitution, is to choose the form 
of government under which it will live it is essential that the 
national assembly write the constitution in the full light of 
publicity and in reciprocal contact with public opinion. The 
value of contributions from the public will largely depend on 
the interest the people take in tlieir future form of government 
and on the confidence they have in the ability of the national 
assembly to accomplish its task. The government should sub- 
mit its draft proposal to public discussion at the earliest op- 
portunity, and the press should report regularly and extensively 
on the progress of the work inside the constitutional commis- 
sion. The secrecy of the Philadelphia Convention offers no 
exemplary precedent. Likewise it is conducive to the crystal- 
lization of public opinion to place constitutional projects em- 
anating from nonofficial sources before the public for discussion 
and comparison with the official drafts, and to make them ac- 
cessible to the constitutional commission.®® Whenever a nation 
has been called to redefine the bases and limits of its political 
existence, proposals of reform by influential authors have con- 
tributed materially to clarifying public opinion and mapping 
the course for the government and the national assembly. The 
wealth of such private efforts accompanying the work of the 
French Constituent Assembly of 1789 remains to this day an 
inexhaustible repertory of political wisdom. Before 1870 Pr^- 
vost-Paradol’s La France Nouvelle guided public opinion. In 
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Germany before the collapse of the Empire, Max Weber’s re- 
alistic proposals for the indispensable parliamentarization of 
Germany®® and Robert Redslob’s masterly analysis of parlia- 
mentarism in its “authentic” and “perverted” forms were on 
the desks of many men responsible for political reconstruction. 
If the statesmen in charge of rewriting the constitutions after 
this war are well advised, Guglielmo Ferrero’s Principles of 
Power will become their source of inspiration and the ideo- 
logical blueprint of political reconstruction, applicable to all 
countries desirous of rooting their constitutional existence in 
democratic concepts. No other book is in sight which presents 
the transcendental as well as the pragmatic value of democratic 
legitimacy with equal learning, lucidity, and logic. What is 
essential is that the people feel that their own future is at stake 
and that, therefore, they must contribute to its visible formula- 
tion. The national assembly must do its part to “sell” the con- 
stitution to the people. It will be remembered that the draft 
of the Russian constitution of 1936, when first published by 
the government, evoked the deepest interest among the people 
and brought an avalanche of suggestions and proposals which, 
according to reports at that time, were taken into serious con- 
sideration by the government. The more a constitution, neces- 
sarily filtered through the conduit pipes of the national 
assembly, is based on participation of the people in its prepara- 
tion, the greater are the chances that a meeting of the minds 
will occur in the national assembly, and the more the people 
will consider it as their own work. 

It is doubtful, however, whether such optimistic expecta- 
tions will materialize after this war.* 

OTHER FUNCTIONS OF THE NATIONAL ASSEMBLY 

Rarely has a national assembly confined itself to the draft- 
ing of the constitution and, after the completion of its work, 
gone out of business. The American Convention of 1787 was 
so fortunate as to be able to concentrate on the constitution 
without the burden of other tasks. Even the Belgian National 

• See infra, pp. 509 ff. 
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Assembly of 1830 had to devote time to the settlement of inter- 
national questions concerning tlie new state. Practically none 
of the latter-day national assemblies has confined itself to in- 
stalling the legal provisional government and elaborating the 
constitution; nearly all have transacted ordinary legislative 
business,®^ much of it incidental to the transition from war to 
peace, much of it in preparation and implementation of the 
constitution. For example, it is necessary to determine as soon 
as possible the validity of the laws enacted under the old 
regime, in relationship to the new political order.®^ In the 
past, this was relatively easy when no social revolution sepa- 
rated the new from the old order. In the period of reconstruc- 
tion after this war, however, the decontamination of the legal 
and social order constitutes a task of the first magnitude, which 
the national assembly has to share with the provisional gov- 
ernment. Likewise the national assemblies will have to devote 
much of their energies to rebuilding an efficient and trust- 
worthy civil service and a reliable administration. Most im- 
portant of all, however, is the function of the national 
assemblies in connection with the peace treaties and the even- 
tual establishment of international institutions of a political, 
economic, and moral nature. 

It is obviously impossible at the start to set a limit to the 
duration of the assembly, although occasionally this has been 
attempted. Its moral mandate will expire with the adoption 
of the constitution. Howevci, it has become the habit to con- 
tinue a national assembly as the ordinary parliament, after the 
completion of the constitution.®® The national assemblies con- 
vened after the First World War invariably continued in this 
capacity. The practice is unfortunate. The assemblies are elected 
for entirely different purposes. The people should have the 
earliest possible opportunity to get the new constitution into 
operation by electing a new parliament and new government. 
But political expediency frequently is stronger than the de- 
mands of democratic orthodoxy. At any rate, the longer a 
national assembly remains in session, the less can it claim 
popular support. 
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OTHER METHODS OF FRAMING A CONSTITUTION 

Imposed Constitutions 

To democratic legitimacy the national assembly is the most 
serviceable and common instrument of framing a constitution. 
Other means have been used, but none of them would satisfy 
present-day democratic standards. Under the monarchical sys- 
tem a king could impose (“octroy”) a constitution which 
subsequently was accepted by the parliament. This practice 
would no longer do in our day. The first Napoleon had his 
constitutions accepted by the people through plebiscites; but 
the conditions of the popular vote thereon were such as to 
disqualify them as genuine choice of government by the people.. 
The constitutions of the North German Confederation (1867). 
and of the German Empire (1871) — drafted by Bismarck him- 
self to suit his own stature and none the worse for it — were 
agreed on by the German princes and ratified by the diets of 
the states. Participation of the people in the subsequent elec- 
tions for the common Reichstag may be considered as popular 
acceptance. But such procedures, all peculiar to the authori- 
tarian state, would hardly seem acceptable to our standards 
of self-determination, which require direct participation of 
popularly elected representatives in the actual framing of the 
constitution. 

The practice of imposing constitutions cannot be revived 
without violating the spirit and the letter of the Atlantic 
Charter. The choice of the people must be articulate, unmis- 
takable, direct. 

The Use of the Plebiscite 

However, democratic legitimacy would not forbid any one 
of these three alternatives: (a) a constitution drafted by a non- 
elective body or council, or even by a single person or a group 
of experts, is submitted thereafter to the electorate in a consti- 
tutional referendum; (b) a plebiscite is held prior to the con- 
vocation of a national assembly, to decide “the form of 
government "or certain specific political issues; finally (c) the 
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constitution framed by a national assembly is submitted to 
popular ratification. 

A Necessary Clarification of Terms 

The term “plebiscite” is used in public discussions com- 
monly though incorrectly for a variety of forms of popular 
vote. In practice, what is called a plebiscite is either a popular 
decision on territorial questions, involving a change of sov- 
ereignty {territorial plebiscite), or a vote on issues of internal 
political order, or system of government {constitutional plebi- 
scite). The latter is better termed “constitutional referendum,” 
and is today in regular and successful use in a number of 
states, while the -territorial plebiscite is an exceptional event, 
occurring only when boundaries and political allegiance are 
to be determined. The constitutional referendum applies to a 
people’s internal self-determination as the territorial plebiscite 
does to its external sovereignty. 

With the territorial plebiscite we are not concerned here. 
It is implied — though by no means alone — in Article 2 of 
the Atlantic Charter: “[They] desire to see no territorial 
changes that do not accord with the freely expressed wishes of 
the peoples concerned.” The statement repeats the Wilsonian 
doctrine of external self-determination which, after the First 
World War, was preferably manifested through plebiscites.*^ 
Seemingly the territorial plebiscite has lost much of its spuri- 
ous magic. It is much less spoken of than after the First World 
War. Which is no cause for regret, because the territorial plebi- 
scite is about the crudest thing that ever sprang from demo- 
cratic fundamentalism. 

The constitutional referendum is applied in two different 
ways. The more common form (called by the Swiss Verfassungs- 
Referendum) is the ratification by the electorate of a consti- 
tution or constitutional amendment adopted by a parliament, 
convention, or national assembly. It is a normal and*wholly 
commendable device of popular government, part of the sys- 
tem described by the French theory appropriately as semidirect 
democracy. The other form, ia the plebiscite which antecedes„ 
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and to some extent anticipates, the decision of the parliament, 
convention, or national assembly. It pertains to the question 
pr^alable which form of government is to be chosen. In this 
sense it is binding on a national assembly which subsequently, 
on the basis of the preliminary decision, has to draft the con- 
stitution. It is christened here “anticipatory” plebiscite. 

Plebiscite and Dictatorship 

The plebiscite as such is a venerable institution applied 
by the Roman republic to the acceptance of certain legislative 
measures by the people (plebs) assembled as comitia. It was 
not confined (o the Romans; as a matter of fact it is the basic 
manifestation of the collective will of a free people, appearing, 
however, primarily under rather primitive social conditions. 
Its modern use is an invention of the French Revolution. It 
owed its acceptance mainly to Rousseau’s intransigent postu- 
late of the immediacy of the popular will, which originated 
from his aversion to representative government; but it was 
fertilized to some extent by the cult of classicism of the Revo- 
lution, and, perhaps, by rumors of its practical use in the 
American colonies. In the Constituent Assembly of 1789, Rous- 
seau was soundly beaten by the Montesquieu-Siey^s team favor- 
ing representative government; and the concept of direct par- 
ticipation by a people in its government lost ground in the 
fascination of the Assembly by the newly discovered magic of 
the representative technique.®*^ But the Convention applied 
the constitutional referendum to the ratification of the consti- 
tution of 1793.®® Napoleon, in the most spectacular manner, 
used it in the ratification of his authoritarian constitutions 
(1800, 1802, 1804); in all these cases the people had to vote on 
constitutions which were already in force by authoritarian de- 
cree.®^ It was Napoleon’s skillful use of the constitutional 
plebiscite that gave it its bad odor and negative reputation. 
SubseqViently it became a permanent fixture of French authori- 
tarian regimes,®* and the Vichy acts inaugurating the P^tain 
regime prescribed a plebiscite on the constitution subsequently 
to be elaborated. The republic consistently spurned an insti- 
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tution so incurably tainted by dictatorial abuse.* For the 
Caesars of our day the Napoleonic practice became the in- 
spirational pattern for imparting the “democratic magic” of 
dictatorship — more to foreign admirers, who were gullible or 
were ignorant of historic facts, than to their own people, who 
could hardly be deceived.*^ Minor dictators did not fail to see 
the point, and included the manipulated constitutional plebi- 
scite in their repertory."^® Nor has another dictatorship, which 
does not claim to be Caesaristic; missed the chances. The Soviets 
are dogmatically very fond of the plebiscite,"^^ a residue of ortho- 
dox Marxism and Kautsky’s enthusiasm for it. “Elections,” 
qualified as plebiscites, were held in 1939 when the Russians, 
with Hitler’s blessing, took over the Baltic states. It is likely 
that such “elections” will be held elsewhere by the Soviets as 
a “democratic” blind for annexation. One need not be a student 
of history to be suspicious of plebiscites that result in near- 
unanimity, staged under military occupation, with no alterna- 
tive candidates to those appointed by the Soviets, and the oppo- 
sition dealt with in the gentle way of “liquidation.” Moreover, 
these plebiscites are territorial decisions, in spite of their an- 
nounced intention to determine the government by “elections,” 
because the people who participate are deemed to concur in 
annexation by the Soviets. Nothing, therefore, can be gained 
by the Russian use of the method. 

These historical remarks are essential for understanding why 
the constitutional plebiscite — of respectable democratic par- 
entage — has become thoroughly and, it seems, irreparably dis- 
credited, so that it is difficult to see how it can be redeemed 
as an honest instrument of democratic legitimacy, even if in- 
ternationally policed. Most people who have gone through the 
motions under a dictator find the dice so heavily loaded in a 
plebiscite that it will not give honest results even if the play- 
ers, for a change, are not crooks. 

• On the plebiscite by the Government of National Defense in Paris in 
Nov., 1870, see supra, p. 844. 
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POLITICAL RECONSTRUCTION 


The “Anticipatory" Plebiscite 

And yet, it is by no means impossible that political recon- 
struction after this war will resurrect the plebiscite for deter- 
mining the form of government. It seems to hold a strange 
fascination for democratic doctrinaires and for technicians in 
the foreign offices who are not necessarily democratic. Like 
proportional representation it hides under a shining democratic 
shell a thoroughly rotten core. In the light of history it seems 
almost incredible that responsible people urge the constitu- 
tional plebiscite in many countries — in Greece, Yugoslavia, 
Italy, perhaps Spain, Austria. Broadly, the plan envisages a 
decision by the electorate on the form of government: mon- 
archy or republic. It seems to have become almost a national 
institution in the hectic constitutional history of Greece; she 
has had no fewer than three plebiscites since 1920: two (1920 
and 1935) recalling an exiled monarch and one (1924) favor- 
ing the republic. The fact that three plebiscites on the same 
issue, within fifteen years, have resulted in opposite decisions 
should deter a people so bright politically as the Greeks from 
repeating the performance. In no case was the procedure hon- 
est, or public opinion unconstrained.'^^ 

We have discussed the problem on its merits in connection 
with the monarchy.* The arguments against the plebiscite 
for determining the form of government, or the issue of mon- 
archy versus republic, may be briefly summarized thus: At first 
sight it seems to be desirable, with the apparent simplicity of 
the procedure, to have a people decide by “Yes” or “No”: 
“Should my country be republican or monarchical?” This issue 
alone could be decided by a plebiscite. Both “monarchy” and 
“republic” are generic terms, blanks to be filled by special 
arrangements which actually determine the use of political 
power and, thereby, the form of government. Any additional 
clarificalion — ^such as, in the case of a republic, “Should the 
government be parliamentarian, or under the separation of 
powers?” or, in case of a monarchy, “Should the king be author- 
• See supra, pp. soi ff. 
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itarian, or constitutionally limited?” — is impractical for the 
plebiscitary technique as well as above the intellectual level 
of the average voter. The oversimplification contained in the 
alternative "Monarchy or republic?” does not permit a ra- 
tional and considered choice of form of government by the 
voter. The answer is vitiated by the very inflexibility of the 
question, permitting only “Yes” or “No.” The seeming sim- 
plicity in the formulation of issues, superficially so attractive 
to many, is an irreparable defect. The value of the plebiscite 
for territorial issues, when a change of allegiance and sover- 
eignty is involved, is more imaginary than real. It must be 
conceded that the common man is able to decide for himself 
whether he wishes to be a Greek or a Bulgarian, an Austrian 
or a Hungarian, a Pole or a Soviet citizen. But what intrinsic 
merit has the choice of an individual who sees only his own 
case, and fails to realize the higher values beyond his horizon? 

In spite of its seemingly ultrademocratic character the con- 
stitutional plebiscite is unsuited to the decision on form of 
government. It is definitely inferior to a judgment arrived at 
by a national assembly. The latter may decide for monarchy 
if the monarchists elect a majority of their deputies. The issue 
of form of government, with all its manifold political impli- 
cations, can be much better elucidated by an elastic assembly 
than by the rigid and oversimplified formula of a plebiscite. 
The technical requirements are the same, because establish- 
ment of electoral registers is necessary in both cases. Democratic 
government is representative government, even at the risk that 
the elected delegates depart from the will of the voters. Errors 
can easily be corrected by new elections. To reject the plebisci- 
tary methods is not to detract from the sovereignty of the people. 
It prevents, however, perversion of the constituent power by a 
method unsuited for its proper manifestation. 

THE “rATIFICATORY”pLEBISCITE 

None of these counterarguments applies, however, to a 
plebiscite on a constitution previously elaborated by the na- 
tional assembly. That the document will gain in prestige and 
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dignity from solemn ratification by the people is beyond doubt. 
The people have been fully enlightened by the preceding de- 
bates on the project in the assembly, provided that these have 
received due publicity. They can read the text of the completed 
instrument; they know what they are to vote on. The holding of 
a “ratificatory” plebiscite is highly recommendable wherever it 
is practical. There is hardly a more telling and effective dem- 
onstration of democratic legitimacy. The method has had out- 
standing success in Switzerland, both in the Confederation and 
in the cantons, where a referendum on amendments to existing 
constitutions as well as on new constitutions is an integrated 
part of genuine democracy."^^ In the United States, where the 
ratificatory referendum is in force in a number of states, its 
success has been less conspicuous, either positively or nega- 
tively, for reasons not inherent in the institution — ^state politics 
are less important in the public mind; and the hold of the 
political parties over the electorate is not challenged by the 
referendum, while in Switzerland the people frequently make 
up their own mind without following the party line. After 
the First World War the use of the constitutional referendum 
reached an all-time high, but more for constitutional amend- 
ments than for an entire constitution. Among the postwar 
constitutions only that of Baden made the constitutional refer- 
endum obligatory."^^ Most other states were satisfied with an 
optional constitutional referendum — at the request of the par- 
liament, of the head of the state, or of a qualified minority of 
the voters.’^® The mandatory constitutional referendum on a 
new instrument of government is likewise not unknown in 
Latin America.'^® However, it would be asking too much in 
the postwar period of constitution making, to make the consti- 
tutional referendum compulsory in every case after the na- 
tional assembly has adopted the draft of the constitution. Ob- 
viously the people of Danzig would have rejected a constitution 
which placed them, against their will, under the tutelage of the 
League of Nations. This situation may repeat itself. Where a 
nation is restricted in its internal self-determination — as some 
nations must be if peace is to be secured — the obligatory refer- 
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endum would provide a gratuitous opportunity for registering 
protest. The individual voter has less responsibility than his 
national assembly. It would be unwise, therefore, to take a 
doctrinal attitude toward a problem which must be solved in 
the light of actual political conditions. 



CHAPTER IV 


National Assemblies and Constitutions in 
the Postwar Period 


SOCIAL REVOLUTION AND SOCIAL RECONSTRUCTION 

The selective material on provisional governments and na- 
tional assemblies after the First World War, submitted in the 
preceding chapter, must be accompanied by a word of caution 
if superficial parallels with the situation after the Second World 
War are to be avoided. The people after the cessation of hos- 
tilities are hardly capable of reaching out for political normalcy 
by elections for national assemblies as early as they did in 
1918. In most states the vacuum in constitutional legality will 
last much longer. It is filled precariously by provisional gov- 
ernments of some kind or other — that have emerged from the 
resistance movements in some states, or were established with 
the benefit of constitutional tradition in others. Provisional 
governments are intrinsically authoritarian; and this means that 
the people continue to live under abnormal and nondemo- 
cratic conditions — martial law, state of siege, military occupa- 
tion, or other systems of domination. This, in turn, means 
continued lack, or limitation, of individual security under dem- 
ocratic processes — a seemingly inescapable vicious circle. Liqui- 
dation of the Nayi legacy without upheavals, protracted unrest, 
armed clashes, and civil war between groups competing for 
political control would verge on the miraculous. At an early 
date it bedame evident that the Resistance, deeply split and, 
in many countries. Communist-controlled, resented disband- 
ment and obstructed reintegration into the civilian order. Hun- 

See pp. 478-^81 for footnotes to this chapter. 
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ger and devastation, large-scale displacement of populations, 
latent and patent dissensions among the great powers, unset- 
tled boundaries, contribute to the tensions, much more than 
after 1918. 

All these things happened on a minor scale after interna- 
tional conflagrations in the past. But there is an additional 
and wholly unpredictable factor. The overturn of 1918 was 
not a social revolution, but simply a violent change of the 
political regimes. This war is only the concomitant, or the final 
climax — is it final? — of a social revolution of staggering pro- 
portions. The nations which have passed through the totali- 
tarian interregnum are changed from what they were when 
they entered it a decade and more ago, the Germans above all. 
A world revolution does not end like a committee meeting, 
on the fall of the chairman’s gavel. It is bound to go on. Who 
is so bold as to say that the people still have the confidence in 
the magic of written constitutions that they had (did they have 
it?) before they were engulfed by the totalitarian flood. Will 
they care as much for national assemblies and constitutions 
as their fathers after igi8? It was difficult enough then to re- 
strain the demobilized soldiers, trained to violence and deco- 
rated for proficiency in it. The untold cohorts of partisans, 
patriots. Resistance fighters have to be fitted into a totally 
disorganized economy. How eager are these elements for a 
national assembly which, to all intents and purposes, would 
not be their instrument to forge the political future? Legal- 
ized lawlessness does not end at once by itself. In ravaged 
lands the masses care more for their daily bread than for po- 
litical institutions. In short, the impact of the social revolution 
on the prospects of constitutional normalcy cannot be measured 
in advance. At best it will require a long internal cooling-off 
period, in all except the politically mature states, to prepare 
the people for the return to legality and legitimacy. True, in 
the western and northern European states recovery, from revo- 
lution is proceeding at a more rapid pace than pessimists could 
foresee. Finland, with her unbroken democratic tradition, 
holds the record by normalizing her government and represent- 
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ative body as early as March, 1945. But in the Axis countries 
proper and their satellite states the interim between the Nazi 
reginje and a democratic order of their own is bound to last 
for years. This time lag has to be bridged, as will be demon- 
strated in the last section of this book, by what may seem to 
be the constructive solution of placing them under the polit- 
ical tutelage of the United Nations.* 

Moreover, the provisional governments or other authori- 
ties in control through the transition following the war are 
so preoccupied by the demands of physical reconstruction that 
constitution making (for which the national assembly is the 
technical prerequisite) by necessity takes secondary rank. The 
task is more gigantic than after any previous holocaust. In the 
territories over which the fury of the war has swept, adminis- 
tration is move imperative than legislation. Devastated areas 
have to be cleared; houses, .bridges, roads have to be rebuilt; 
food has to be raised and distributed; millions of displaced 
persons — prisoners of war, deportees, refugees, entire trans- 
ferred populations — have to be resettled and adjusted; factories 
have to be converted and reequipped; currencies to be recon- 
structed or maintained. The demands on the daily agenda of 
the provisional governments outweigh by far, in the minds of 
the people, the writing of a new constitution which cannot 
feed, clothe, house them. 

ADMINISTRATIVE RECONSTRUCTION 

In addition, other things of an eminently political nature 
are to be done which far overshadow in importance the con- 
vening of a national assembly and the writing of a new consti- 
tution. For practical reasons the problem of what may be called 
the purification of the social life and the decontamination of 
the political order takes precedence with the provisional gov- 
ernments, acting either on their own responsibility or in con- 
junction with the occupation authorities. It is impossible, here, 
to do more than suggest the problem. When the Napoleons fell, 
society and people remained very much the same under the 
* See infra, pp. 329 ff. 
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new regime. All that was required was exchange of a small 
group of political leaders, and not even all of them. After the 
First World War, neither the social structure of the German 
Empire nor that of the Dual Monarchy basically differed from 
what had existed. By contrast, the last decade has been the 
first European experience of totalitarianism. Never have polit- 
ical tenets penetrated so deeply into all layers of the popula- 
tion; never have they affected all actions of the daily life to 
such an extent. Reconstruction after this war is confronted 
with a change of values. The cataclysmic destruction of moral 
standards by the totalitarian philosophy calls for more than a 
superficial change of colors or symbols. Much of the recovery 
from revolution will move on the higher plane of morality, 
inaccessible to law and legislation. 

Any sustained effort to transform the totalitarian revolu- 
tion into democratic legitimacy requires purging of the civil 
service and administration. 

Previous periods of political reconstruction offer few if 
any parallels. The first restoration in France removed some of 
the prefects appointed by Napoleon. So did the Government 
of National Defense in 1871, badly handicapped by the 
war in progress. The Weimar republic dug its own grave by 
being satisfied with the glib declaration of officialdom that it 
accepted the actual situation in the ominous clause “sich auf 
den Boden der gegebenen Tatsachen stellen” (accept the given 
situation). No further proof of loyalty was demanded or given, 
and so the republic kept implacable enemies on its pay roll. 
The single precedent of such large-scale internal renovation 
is the Bolshevik revolution of 1917. At that time our hearts 
went out in sympathy to the innocent victims of a whole class 
“liquidated” in the interest of the new order. Today there 
are more among us who realize that the Tsarist aristocracy 
deserved to perish, and that the bourgeoisie did no^ die in- 
vain. In the birth of a new world the cruel surgeon has to 
sacrifice the mother that the child may live. The returning 
democratic order cannot be expected to use the knife with the 
same ruthless efficiency. None the less, a very considerable de- 
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gree of renovation of the administrative personnel tarred with 
totalitarianism became necessary. Unless the totalitarian in- 
cubus is exorcised, and the totalitarian corruption cut out, the 
democratic order will not be safe. 

The situation is relatively simple in the liberated countries 
of Western Europe. All had their full of collaborationists. Quis- 
lings, and Fifth Columnists, open or camouflaged. But these 
were small in number compared with the public officials who 
remained loyal to democratic tenets and the traditional form 
of government. Such officials, intellectuals, and industrialists 
as collaborated openly with the enemy are known to the people 
and will suffer for their acts. In the early stages of liberation 
the Resistance took the law into its own hands and dealt with 
many of them according to the law of revolution. The slaughter 
of Mussolini was the fitting end of a revolutionary career, a 
page from the book of the French Revolution. As these lines 
are written, military tribunals and special courts in the liber- 
ated states are meting out stern justice, executed by firing 
squads.^ Persons who, in the world holocaust of moral values, 
have preserved a modicum of legal conscience are torn between 
the desire for vengeance and the insistence on justice according 
to law even for the vermin of the Fifth Column. One may doubt 
whether Articles 75 ff. of the French Penal Code, on treason 
and intelligence with the enemy in wartime, were not made 
inapplicable to collaborationists when the legal government of 
France, Vichy, signed an armistice with the Germans which 
formally terminated war. And is it not true that most or all of 
the judges of the Right Court of Justice at one time or another 
swore the oath of allegiance to Vichy’s Chief of State, P^tain? 
But such thorny problems must be left for the French them- 
selves to decide, and even if we have lost belief in the inalien- 
able and illimitable right of internal self-determination we must 
admit jjhat foreigners with subtle legal qualms have no right 
to dissuade the French from their fervor of political purifica- 
tion. A more harrying thought is that, while justice will be 
done to open collaborators with the Germans, retribution will 
pass over the much more dangerous class of persons in social 
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and economic posts of leadership who, without overt collabora- 
tion, acted so as to undermine the republic, and that they will 
form a latent danger to the lasting moral regeneration of France. 
We cannot easily forget that, before the invasion, the Cagou- 
lards and the Croix de Feu and other authoritarian-minded 
groups in the upper classes helped to prepare Hitler’s New 
Order. 

But in other liberated countries of Europe the purification 
of government from totalitarian activists, collaborators, and 
sympathizers is much more difficult. The provisional govern- 
ments are caught on the horns of the same dilemma that con- 
fronts the occupation authorities. Too complete a change in 
administrative personnel necessarily disrupts reconstruction. 
No purge at all would jeopardize the new order. Obviously 
all political officeholders had to disappear at once. But this 
will not solve the problem in Germany, Italy, Austria, Croatia, 
Hungary, and other countries where all public officials were 
"coordinated,” joining the party either voluntarily or to avoid 
dismissal from office. Their wholesale dismissal would stop the 
administrative machinery. The purge, therefore, must be grad- 
ual and selective — confined to the higher ranks of the bureauc- 
racy except in particularly glaring cases. The criterion should 
be whether the coordination was voluntary or under duress, 
with the burden of proof on the official. An honor court (most 
European states have disciplinary courts for dealing with ad- 
ministrative offenses), composed of officials not tainted by col- 
laboration with the regime, should pass upon each case. The 
degree of participation in the regime should be considered,- 
and membership in the totalitarian party would, as a rule, be 
gfTound for dismissal only if accompanied by gratuitous activi- 
ties in its support. Perhaps it will be found that the number 
of totalitarian activists and party zealots among the officehold- 
ers was smaller than we presume. That the officials will not 
enjoy vested rights and tenure, for a considerable time to come, 
is regrettable but inevitable. 
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POLITICAL RECONSTRUCTION 


DECONTAMINATION OF THE LEGAL SYSTEM 

Liquidation of the Nazi heritage in the social and legal 
order is an even more difficult problem. It was attempted 
at once in the liberated states of Western Europe. Again there 
were no historical precedents. In the past a change of political 
regime invalidated only such existing laws as were in conflict 
with the new political order.* Necessary adjustments were left, 
as a rule, to a national assembly. After this war the problem 
is relatively simple in some of the Western states overrun by 
the Nazis. In advance, their governments-in-exile have invali- 
dated measures taken by the occupation authorities.^ However, 
in countries where the impact of the social revolution is deeper, 
wholesale and sweeping invalidation of existing laws would 
leave a lacuna which, until it was filled, would constitute a 
serious impediment to economic reconstruction. It is easy to 
decree the illegality of the racial legislation as of now. But 
how can the dispossessors be dispossessed, the loot be returned 
to its legitimate owners, compensation be assessed for losses 
incurred through the transference of property? ® The body of 
Nazi legislation since 1933 cannot be invalidated en bloc — but 
considerable surgical skill is required in preserving what is 
socially sound while cutting out abuses. For this formidable 
task, it is hoped, the occupation authorities will prepare the 
way. The provisional government must act without delay. The 
task cannot wait for the national assembly to convene. It is 
difficult to reconcile democratic justice with the intrinsic pur- 
.pose of any legal order, which is to preserve stability in the 
daily life of the people. 

PROBLEMS CONNECTED WITH THE ELECTIONS 

Political reconstruction after the war is impossible with 
strict adherence to democratic fundamentals. This is most per- 
plexing and, to many, discouraging. Equality, a democratic 
tenet, must go by the board, if democratic legitimacy is to be 
firmly established. In the elections for the national assembly 
• On the so-called Transition Acts after 1918. see supra, p. 880. 



THE "CHOICE” OF THE FORM OF GOVERNMENT 297 

political rights cannot be accorded to all without distinction; 
the new democracy must be militant and self-assertive from the 
start. 

THE MAJORITY SYSTEM PREFERRED 

Of cardinal importance is the choice of the technical system 
under which the elections are to be held. It should be one 
under which the average voter can choose his party and his 
party candidates, and under which his vote contributes its 
proper share to the ultimate result. It would be simple to 
apply the electoral laws which were in force prior to the Nazi 
seizure of power; but this is possible only in states which 
enjoyed democratic electoral systems. To return to the restric- 
tive electoral techniques fashioned by the authoritarian regimes 
of Poland, Austria, and Yugoslavia would be to slap demo- 
cratic self-determination in the face. The plans of the French 
Committee of National Liberation, seemingly not modified by 
the provisional government, are obscure on this point. No basic 
change of the electoral regime of the Third Republic is in- 
tended. However, women are entitled to vote, and the ballot 
for the national assembly will be secret and direct.* But even 
in states with democratic antecedents return to the pre-Nazi 
or prewar system is inadvisable if that was based on propor- 
tional representation.® There is no need to recapitulate the 
arguments against proportional representation.* They gain 
doubly in weight when applied to a national assembly. The 
doubtful advantage of mirroring all shades of public opinion 
is too dearly bought by the fragmentation of the assembly it- 
self, difficult to reconcile with the compromise solution which 
every constitution based on free discussion is and must be. It 
would be catastrophic if splinter parties, the vice of continen- 
tal parliamentarism, were encouraged to blur the broad lines of 
policies which public opinion must follow in drafting a work^ 
able constitution. Political reconstruction is much better ac- 
complished by few and large parties, than by many and small 
factions or fractions of parties. Moreover, proportional rep- 
* See supra, p. iso. 
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resentation tends to depersonalize the voting process, with its 
soulless lists of candidates concocted by anonymous party con- 
venticles or by party bosses (no European country has ever tried 
the technique of primaries) instead of living personalities. Men 
are to write the constitutions and not party machines. In an 
election to a national assembly even more than in one to a 
regular parliament the voter should consider his vote as a per- 
sonal trust, and not just an expression of party allegiance. 

It is suggested, therefore, that for elections to a national 
assembly the majority system should be universally applied.® 
If subsequently the assembly decides, in any country, in favor 
of proportional representation for future elections, it may do 
so. The British people were able to retain the beneficial two- 
party system — still the most effective form of parliamentary gov- 
ernment — only because they obstinately refused to be lured 
into the political quagmire of proportional representation. 
What is good enough for the British may be good enough for 
other peoples. The majority technique calls for the choice by 
the voter between different personalities after the parties have 
selected the candidates, and it gives a better chance to promi- 
nent men to become candidates. In most states it may be suit- 
ably combined with the second ballot (“run-off” election) to 
guarantee that the elected deputy is actually the choice of the 
majority and not just of a plurality of voters. The usual ob- 
jections to the second ballot may be less important because, 
in giving a candidate the votes of other parties than the one 
to which he belongs, it strengthens the representative character 
of his mandate. The introduction of the majority system ne- 
cessitates a redistribution of seats and other technical adjust- 
ments which at any rate will wait until the absent voters 
return and settle down. These technical difficulties make it 
advisable to postpone elections for national assemblies much 
-longer after the Second World War than after the First. 

RESTRICTIONS ON FRANCHISE AND ELIGIBILITY 

The problem of eligibility is different from that of active 
and provable collaboration. It would seem to be democratic 
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justice that persons specifically responsible for the totalitarian 
regimes should be automatically disfranchised, and that all 
members of the Nazi party be considered as perpetually un- 
deserving of participation in democratic government. Provided 
that the membership lists have not been destroyed by the Nazis, 
it would be technically possible to make them second-class 
citizens, as they made the “non- Aryans.” The German problem 
need not be discussed here because the United Nations, if they 
are well advised, will bar elections for a German national 
assembly as long as Nazism remains even a remote possibility. 
But a similar problem will pose itsell in every country which 
had a laspst party; and there is none which was completely 
free of the totalitarian virus. Hov'ever, disfranchising indis- 
criminately whole groups or even individuals is not suggested, 
unless a court has deprived them of the vote. Such a wholesale 
degradation — the Fascist party in Italy counted somewhat over 
two million members in 1940^ — is not only undemocratic; it 
is unrealistic and defeats its purpose. We do not know how 
many Fascists were moved to join the party by reasons of hu- 
man weakness that are at least understandable. They may not 
be ideal timber for tlie making of honest democrats; but official 
stigmatism as second-class citizens would harden them into in- 
corrigible opponents of democracy. They must be given the 
chance of redemption. Moreover, it is much better to have the 
obdurate totalitarians vote, if they wish, for a national assembly 
than not to let them vote at all, because then a considerable 
minority could contend that the assembly did not represent 
them and its decisions did not bind them. It will be less harm- 
ful to let them vote for the parties closest to their political 
inclinations than to bar them from voting. 

ADMISSION OF POLITICAL PARTIES 

On the other hand, it would be intolerable to Ijt the 
talitarian parties or their auxiliaries regroup and participate, 
under any camouflage whatever, in the election of a national 
assembly which is to draft a democratic constitution. It would 
be folly to permit the Rexists of Belgium, or the National 
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Socialists of Holland, or the Arrow-Cross hooligans of Hungary 
to take part as an organized group in an election, even under 
an innocuous party label in which the appellation “democratic” 
figured prominently. The first elections in France held after the 
liberation were unable to cope with this problem. Once more, 
the renovation of democratic legitimacy has to take deviations 
from its own principles in its stride. It may be mentioned that 
in some Latin American states the winning party after a suc- 
cessful coup d’etat has occasionally indulged in the unsavory 
practice of excluding the losing party from the election which 
subsequently “legalized” the seizure of power.® Such acts of 
party arbitrariness cannot serve as precedents for a policy dic- 
tated by the raison d’etre of the democratic state of the future. 
But to bar pseudo-democratic and crypto-authoritarian parties 
from participating in the election of a national assembly is 
self-defense for the nascent democratic order, and it is the duty 
of the provisional government, or a special agency created for 
the purpose, to see to it that such parties are excluded. Noth- 
ing, however, can be done after the defeat with ignominy ot 
any political regime to prevent its supporters from seeking 
refuge among respectable parties, preferably parties formerly in 
opposition, and, once under cover, from biding their time. 

QUALIFICATIONS OF ELIGIBILITY 

The threat from authoritarian groups and persons using 
a democratic alibi to throw their weight against a democracy 
in the elections is considerably lessened by the exclusion of 
undesirable parties, and especially of undesirable persons, from 
the right to stand for the national assembly. No such problem 
presented itself after the First World War, because the regimes 
overthrown by the revolutionary and secessionist movements 
were not totalitarian. Consequently, in the national assemblies 
-of Germimy and the succession states were numerous prominent 
figures of the past, elected on the tickets of the democratically 
refurbished traditional parties. No great harm was done. On 
the contrary, their political experience stood the national as- 
semblies in good stead. There was no abundance of new talent. 
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Leaders popularly identified with the old reghne, such as Lu- 
dendorff and von Heydebrand und der Lasa, were not elected 
anyway. Nor are there historical precedents in Europe other, 
than Gambetta’s attempt — ^already discussed — frustrated by 
Bismarck, to forestall the reappearance of the Imperial leaders 
in the French National Assembly of 1871.* The French were 
realists and knew that men of the old regime would be helpful 
to political continuity.® 

INELIGIBILITY IN THE AMERICAN RECONSTRUCTION PERIOD 

But in the United States the Reconstruction after the War 
Between the States provides an important precedent for restric- 
tions on parliamentary eligibility after the defeat of a political 
regime. A more detailed study than can be given here would 
be rewarding.!® Probably not many people are aware that the 
ineligibility provisions of the Fourteenth Amendment of the 
United States Constitution nominally are still in force, as the 
lasting testimonial that in any civilized form of government 
rebels are outcasts unless they have given an ironclad proof 
of repentance and conversion.^! 

The role played by the noneligibility policy and by the oath 
of loyalty, as absolution therefrom, cannot be recapitulated 
here in full. But the problem of loyalty to the principles for 
which the Union fought carries some useful lessons which jus- 
tify the submission here of at least some of the salient points.^® 
On December 8, 1863, Abraham Lincoln issued his famous 
proclamation of amnesty, affecting all persons who had par- 
ticipated in rebellion, on condition that they take an oath of 
loyalty pledging support of all acts of Congress and presiden- 
tial proclamations dealing with the issue of slavery.^® In addi- 
tion the proclamation provided that if at least one-tenth of 
the qualified voters of a rebellious state, who had taken the 
oath, had established a republican form of government and one 
in no wise contravening the oath, it should be reedgnized^ 
the legitimate government of the state, and as such should be 
entitled to the full protection of the Constitution. Thus, the 
* See supra, p. £45. 
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oath of loyalty became the decisive criterion for the redemp- 
tion of rebels and for the active participation of residents in 
• the government of their state. No specific categories were ex- 
empted. The amnesty was universal, on the sole condition of 
taking the oath. The forgiveness policy met with strenuous 
objection from the radical wing of the Republican party, which 
alleged that the conditions of redemption were too light, in- 
cluding neither adequate penalties for the past nor sufficient 
pledges for the future. Andrew Johnson’s heroic efforts, after 
Lincoln’s assassination, to carry on his policy of leniency were 
frustrated by the hostility of the radicals in Congress as well 
as by the unreconstructed attitude of the majority of Southern 
leaders and people. President Johnson issued on May 29, 1865, 
a proclamation which modified Lincoln’s broad program by 
granting amnesty to all except certain specified categories of 
rebellious Confederates, on condition of their taking the oath.^^ 

Taking the oath was made easy enough; any federal official 
and any qualified official of a loyal state could administer it. 
A certificate confirmed the restoration of citizenship; a copy 
of the certificate was sent to Washington. Reintegration of the 
rebels, thus, was placed on a reasonably selective basis, and 
even persons excepted at first were promised a pardon through 
petition to Congress. In addition, the proclamation granted the 
states under reconstruction more rights of internal self-deter- 
mination in dealing with their rebels and freedmen. The state 
conventions or legislatures thereafter could freely prescribe the 
qualifications for the vote or for office. But unpardoned rebels 
were forbidden to vote or to hold office. The importance of the 
oath of loyalty can hardly be overestimated: it was applicable 
to the members of the conventions to be established, to the 
state officials, to the senators and representatives to be sent from 
the reconstructed states to Washington. Granted, the situation 
implied some risks, but President Johnson was willing to take 
them. * 

But Johnson’s tolerant policy of selective forgiveness was 
frustrated to a considerable extent by the recalcitrant attitude 
of the South and the yindktheness of the North* This is com- 
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monly overlooked. The Thirteenth and Fourteenth Amend- 
ments, freeing the slaves and imposing repudiation of the rebel- 
contracted debts as conditions for readmission to the Union, 
were skillfully circumvented. The situation was aggravated by 
the fact that elections for the conventions were held under the 
control of the generals of the Union. The registration boards 
which had to decide on disfranchisement and disqualifications, 
were frequently composed of men hostile to the South or in- 
different to its problems. The -new electorate brought an en- 
tirely new personnel into the conventions — as Burgess says, “the 
most ghastly travesty of justice, common sense and common hon- 
esty which the republic had ever been called to witness." 
The “Black Codes’’ testified to the unreconstructed spirit of 
the South, in spite of the oath of loyalty. The rest of the story 
need not be recapitulated here; it is part of American history 
and by no means one of the glorious chapters. Congress reas- 
serted its right against the president to control reconstruction — 
a conflict which led the United States very close to the European 
type of parliamentary dictatorship, and, while it lasted, obliter- 
ated the system of the separation of powers. It led to the Four- 
teenth Amendment,!® to Congressional (that is, military) 
reconstruction under the monstrously unconstitutional Recon- 
struction Act of March 2, 1867, to the impeachment, trial, and 
acquittal of President Johnson (February 24 to May 26, 1868), 
and to the Fifteenth Amendment. There was no Article 3 of an 
imaginary Atlantic Charter which guaranteed to the South the 
right to choose the form of government it wished: the form of 
government was rammed down its throat. The South answered 
through the Ku Klux Klan. Congress retaliated with savage 
reprisals,!'^ until at long last the tide turned. In the reversal 
of compulsory reconstruction the Supreme Court had a decisive 
share.!* 

The conclusions to be drawn from the experience of the 
American Civil War era (other equally impressive lessons are 
beside the point here) are telling: There should be no whole- 
sale exclusion from the franchise, by category, of people iden- 
tifiable with a totalitarian regime. But neither must there be 
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a wholesale and sweeping admission to the national assembly 
or to office. To make redemption dependent on an oath of 
loyalty to the new democratic order would be a travesty of 
religion, what with the totalitarians’ contempt for Christian 
ethics and the elementary precepts of morals. They would laugh- 
ingly swear the blue down from the sky, and then break the 
oath whenever they felt like it, without a twinge of conscience. 
Exclusion from the vote and disqualification for office should 
be confined to the leaders active in authoritarian parties or 
antidemocratic groups and to persons prominent in the totali- 
tarian order; but the line must be drawn in such a way as to 
bar all compromised persons from active political life. This 
implies simultaneously exclusion from any appointive position 
in government and administration. Individual redemption of 
members of the disqualified classes should not be permissible 
as long as Nazism or a local variety of it remains a threat, 
however remote. 

The problem of restricted eligibility should occupy a fore- 
most place in the period of political reconstruction. 

EI.ICIBIIJTY UNDER THE FRENCH PLAN OF POLITICAL 
RECONSTRUCTION 

It is unlikely that General de Gaulle and his associates have 
given much consideration to the American reconstruction ex- 
perience. Yet the solution provisionally adopted by the French 
Committee of National Liberation follows the same lines: no 
disfranchisement of classes of voters, but disqualification of 
certain categories of collaborationists for the reconstruction as- 
semblies. Whether their disqualification extends to appointive 
offices is not indicated. Impediments of membership are iden- 
tically applicable for the Algiers Provisional Consultative As- 
sembly, the reformed Consultative Assembly, the communal 
and departmental bodies of the transition period, and the 
Provisional Consultative Assembly built up therefrom. As 
yet, no proposals for the final Constituent Assembly are 
known.*® Disqualified are (a) members or former members 
of governments established in metropolitan France after 
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June 17, 1940; including the first cabinet of Retain (wholly 
legal under the Third Republic), which succeeded Reynaud — 
a rather imprudent gesture of resentment; (b) members of 
parliament who in voting to delegate constituent powers to 
Pdtain “forfeited * their mandate” (they formed the overwhelm- 
ing majority of the Chambers elected in 1936, and therefore 
France’s political life after the liberation suffers from a serious 
scarcity of practical parliamentary experience); (c) persons who 
accepted from the “so-called Government of the French State,” 
the Vichy regime, positions of authority, or seats in national, 
departmental, or Parisian municipal councils (this provision 
deservedly outlaws the Vichy appointees but very reasonably 
does not go down to the lowest level in the municipal councils); 
(d) finally — probably the most important category — those per- 
sons “who, since June 16, 1940, have directly or indirectly 
by their acts, writings or personal attitude favored the action 
of the enemy, or been harmful to the actions of the United 
Nations or French Resistance, or violated the constitutional 
institutions or fundamental public liberties, or knowingly de- 
rived, or sought to derive, a direct material benefit from the 
application of regulations issued by the de facto [Vichy] au- 
thorities in violation of the laws which were in force on June 
17, 1940.” This general clause, directed against collaborationists 
in the widest sense, is elastic enough to purge whomever the 
provisional government wishes. But it is hardly consistent with 
the rule of law, because every grocer who sold vegetables at 
profit under a Vichy decree would come under the clause. 
There is, however, a saving clause for former parliamentarians 
and for Vichy officials who have rehabilitated themselves in 
the Resistance. 

It was announced in February, 1945, that the government 
by ordinance disqualified collaborationists from voting in the 
municipal elections. The text of this decree was not available 
at the time of this writing. On the other hand, persons formerly 
prominent in fascist or pro-fascist groups and parties, unless 
qualified as collaborationists, are admitted to vote and are 


* Abdiqui in the French text. 
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eligible for office. Often the foreigner is unable to understand 
the French mind. 

DISQUALIFICATIONS IN STATES FORMERLY TOTALITARIAN 

In the majority of liberated states in western and northern 
Europe similar precautions are taken in order to neutralize 
conniving Quislings and cunning Fifth Columnists. The in- 
tensity and rigor depend on local conditions and the potential 
danger of the elements to be eliminated. But in states formerly 
totalitarian — Germany, Italy, Austria, and, to a lesser degree, 
their satellites — the problem is gigantic and hardly soluble by 
democratic methods. In the case of countries which, formerly 
under German domination, came under occupation by the 
victorious Soviets there is no longer room for a discussion of 
the issue on its academic merits. Reports are piling up that 
the Russians are dealing with fascists and collaborationists in 
a manner which would make it unlikely that these persons ever 
again will be able to vote or run for office. Such deviations from 
democratic standards as the procedure necessarily involves will 
be regjretted by few. 

Although, under the proposals submitted in the next part 
of this book, Germany would pass through an extended pro- 
bation before electing a national assembly, it may not be alto- 
gether beside the point to suggest the broad categories of 
persons ineligible for election to the national assembly or any 
other official body on the state, provincial, or communal level. 
Obviously here disqualifications for elective functions must go 
beyond measures intended to purge the civil service on grounds 
of democratic “unreliability” in the past. A deputy protected 
by parliamentary immunity can do much more harm than a 
reinstated official removable for subsequent political mis- 
conduct. 

_ Again it seems hardly advisable to debar all former mem- 
bers of totalitarian parties permanently from suffrage or from 
office. While the party hierarchy of officials down to the pro- 
vincial and local bosses should be barred without exception, 
more leniency may be shown to the Nazis and Fascists of the 
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rank and file. This does not mean that the lower categories 
should be indiscriminately admitted. For the sinister Catilinar- 
ians of the SS and the Gestapo, even of the lower ranks, there 
is no room in any office in a self-respecting democratic state. 
The plan to have them removed to Russian labor battalions 
seems to be the only just solution. But this is not enough. Of 
equal and even greater importance is the elimination of per- 
sons of influence who, with or without party badge, cooperated 
with the regime — including industrialists, businessmen, intel- 
lectuals, members of the professions, and journalists. The co- 
ordination technique was so effective that no person could 
remain in a responsible position unless he was considered to 
be thoroughly loyal. No alibi that he acted under duress or for 
“patriotic” reasons seems acceptable. To name (inly a few at 
random: Men like Furtwangler, the conductor, Rudolf Kircher, 
long-time editor-in-chief of the Frankfurter Zeitung and one 
of the highest-powered props of the regime, and Hjalmar 
Schacht — if they survive — have no claim to any public role in 
Germany after the war. Finally, the list of ineligibles should 
include all former army officers down to the rank of major, 
in order to prevent the army from creating a parliamentary 
Fifth Column that will bring about its resurrection later. The 
number of disqualified persons might easily run into six fig- 
ures. Official boards to investigate character should be estab- 
lished. If cleared, a suspected person would regain all his 
political rights. These boards could simultaneously supervise all 
professions affected with a public interest (lawyer^, journalists, 
radio commentators, etc.) and prevent infiltration of politically 
undesirable persons into public life. 

One general conclusion may be drawn from the preceding 
most tentative observations. For a long time to come, public 
life in countries formerly totalitarian can have little in com- 
mon with that in a liberal democracy. Any conceivable restora- 
tion of individual-liberties democracy will be preceded by "a 
period — of indefinite length — of “controlled” or “disciplined” 
democracy. 



CHAPTER V 


What Kind of Constitution? 


This chapter will be brief. It is speculative, not factual; 
but perhaps it will be found informative. 

THE BASIC DII.EMMA: TRADITION VERSUS EXPERIMENTATION 

It seems idle at this time to speculate on the content and 
nature of the constitutions to be written by future national as- 
semblies. Yet the student of constitutional history has a number 
of known factors from which to figure the unknown x in the 
constitutional equation of the future. Whenever, in the past, 
an established political order has collapsed and a nation has 
had to decide on its own destiny, tradition has battled with 
experimentation. This basic dilemma is reflected in the new 
constitution. Tradition is never strong enough to make a nation 
ready to reverse itself completely, and to begin anew where 
it has once left off. On the other hand, rarely will it experi- 
ment with a constitution which deviates radically from the 
habitual national pattern. By the dialectics of the historical 
process the • new political order, as manifested in the new 
constitution, is the parallelogram formed by the past experience 
and the expectations for the future. As a rule the forces of 
tradition are more persuasive than the allurement of the un- 
known and untried. Consequently, in all likelihood the indi- 
vidual nations will rather go back to what was good and salu- 
tary in their constitutional systems prior to the Nazi onslaught 
than emjiark on the unexplored and the new. Foreign expe- 
rience is spurned by national self-confidence because it is 
foreign. Moreover, the desire of most nations for social and 

See pp. 481^8^ for footnotes to this chapter. 
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political innovations has been more than satiated during the 
totalitarian interval. 

But there is another point which should not be ignored or 
minimized. What has happened in Germany, and in some 
degree all over Central and Eastern Europe, is a social revolu- 
tion of the first magnitude. The bourgeoisie as a separate 
class has become nearly extinct. Vested interests have been 
destroyed, money and mobile property are valueless, landed 
property has been devastated. They are so far leveled down 
as to be impotent to defend the familiar pattern of the liberal 
bourgeois state. The backbone of the independent middle 
classes, one-time phalanx against Communism, is thoroughly 
broken. The techniques of one totalitarian system, Nazism, are 
so similar to those of another, Bolshevism, that German youth, 
without any nostalgic desire for a return to democratic nor- 
malcy, could easily be persuaded to continue and perpetuate 
the social revolution under the red flag instead of the swastika 
which anyway is affixed only to the red ground color. Inside 
the defeated nations the struggle between the rationality of 
the West and the streamlined mysticism of the East is pro- 
tracted and intense. The spiritual vacuum left by the exploded 
myth of the Herrenvolk must be filled by something new and 
tangible. Vacillation between the West and the East is a de- 
terminant of German history. 

SOCIAL DEMOCRACY AND POLITICAL DEMOCRACY 

« 

The possibilities of a large-scale Communizing of Europe 
— not just the politically fluid core of the continent — are such 
that they have a decisive bearing on the content of the future 
constitutions. To put the situation in the simplest terins: The 
substance and, to some extent, the form of the constitutions 
will be determined by economic forces and interests, rather 
than by concepts of the proper organization of political poweu 
the emphasis is less on formal political democracy than on 
substantial social democracy. The state of the future must con- 
form more to a democracy of social obligations than to a system 
of individual rights. If there is a recipe it is this: Europe must 
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go left, far enough left for the masses to obtain social justice 
without being driven into Bolshevism. The common man will 
be prevented from turning to Communism only by finding 
social security within the democratic order. The greater the 
guarantee of social justice, the less the appeal of Communist 
panaceas. 

Applied to the content of future constitutions, this is a 
less revolutionary break with tradition than it may seem. Con- 
stitution making in the past stressed the formal distribution 
of political power, the frame of government, and left the sub- 
stance to the interplay of political forces within the frame. The 
only determinant of content was the liberal bill of individual 
rights. It signified the liberal-bourgeois pattern of the modern 
state under the rule of law. This situation still prevailed when 
constitutions were framed after the First World War. But a 
new trend was clearly in the making, with awareness that the 
most skillful arrangement of the public powers is useless un- 
less it serves the definite purpose of social solidarity — to use 
Duguit’s pertinent phrase. The need for promoting social con- 
tentment among the masses of the people was reflected in the 
extension of the negative right to be free from interference by 
the state — the liberal bourgeois ideal under which private cap-* 
italism was able to fulfill its mission — to the obligation of the 
state to improve the economic position of the masses. Pre- 
Nazi political democracy broke down because political freedom 
without economic security is meaningless to the common man. 
It would be utter folly for the coming constitutions to ignore 
the lessons of the totalitarian interlude. The totalitarian state 
catered to the masses; and its solicitude for the common man, 
compensating him for political enslavement, has left indelible 
traces on his mind. He does not wish deliverance from polit- 
ical oppression only into economic and social despair. The 
Hberal state and liberal democracy have lost the appeal they 
had for our fathers. 

For constitution making this means two things: One is the 
insistence on definite institutionalizing of social security in the 
constitution itself, instead of the mere promise of such a pro- 
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gram of social betterment that the individual-rights democracy 
was willing to provide. If the parties of the left are in control 
they will write social justice as an obligation of the state into 
the new constitutions. It means, secondly, the realization that 
only a strong state can stand up against the forces of reaction 
— economic feudalism and private exploitation capitalism, car- 
tels, trusts, and monopolies, internationally intrenched and 
waiting to be restored to their antediluvian domain. To put it 
positively, a strong state is nothing else than a strong govern- 
ment. The two issues are intertwined. Social security requires 
planning, and a state providing it needs wider regulatory pow- 
ers than were necessary for the democracy of liberal laissez 
faire. The coming constitutions must place the responsibility 
for social security squarely on the state, and provide for a 
strong executive which will be able to devise it and willing to 
enforce it. 

Social legislation, therefore, will and must become positive 
constitutional law. Social postulates, expressed as definite obli- 
gations of the state, will far overshadow the need for new 
technical arrangements in the organization of political power. 
The trend is indicated by the fact that the vast postwar plans 
of the United Nations center on social and economic reor- 
ganization, while political reforms in the narrow sense take 
second place.^ The socio-economic patterns are uniform to the 
point of identity: efforts to secure full employment; raising the 
living standards; definite projects for social security; state regu- 
lation of industry; attainment of greater productivity with 
state incentives where private initiative proves insufficient; 
curbing of private trusts and cartels where they are not elimi- 
nated; protection of consumers’ interests; in short, economic 
democracy as the prerequisite and corollary of political democ- 
racy. The most conspicuous illustration is Britain’s Beveridge 
Plan for social security “from the cradle to the gravg.” Other 
measures to be included in the constitutions pertain to the na- 
tionalizing of communications, public utilities, and the means of 
transmitting opinion. But the most imperative postulate of 
postwar social democracy will be agrarian reform. Without 
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eradicating feudalism based on landed property, most states 
of Central and Eastern Europe cannot attain political or eco- 
nomic democracy.^ One may deplore the Soviet’s lack of demo- 
cratic sincerity in setting up “friendly” governments of the 
left in the territories liberated by the Red army; but one can- 
not deny that the breaking up of agrarian feudalism in Ru- 
mania, Hungary, Poland and distribution of the landed wealth 
among the peasants is a huge step toward political democracy. 

It is by no means impossible that social reform will utilize 
the totalitarian experience with corporative institutions. If 
purged of control by a single party or the government alone, 
representative economic or professional institutions may be- 
come essential instruments of economic planning: and they 
should not be thrown into limbo just because the totalitar- 
ian regimes put them to perverted use. Likewise, the public 
corporation experimented 'with by democratic countries as 
different as Britain, Switzerland, and Uruguay calls for care- 
ful scrutiny in the reintegration of economic life into the 
constitutions. 

After the First World War, political democracy appeared 
to be the means of social democracy. After the Second, social 
(or even socialized) democracy has become the means to polit- 
ical democracy, or will be achieved at the expense of political 
democracy if a compromise between equality and liberty can- 
not be reached. For the common man, social equality will 
mean more fhan political liberty. The constitutions necessarily 
will reflect the dilemma by a basic reorientation of individual 
rights, particularly of the right to win and hold property — the 
mainstay of private capitalism. Liberty under the coming con- 
stitutions can be no other than "regulated liberty,” to use Sir 
Cecil Carr’s pointed phrase.^ 

The success of socialization in Europe depends on largely 
unpredictable factors. How rapidly will the bourgeoisie re- 
cuperate from its prostration under the Nazi juggernaut? How 
much voting strength will it be able to mobilize? How power- 
fully will the internal capitalistic interests interfere with social 
reconstruction? What will be the attitude of the Catholic 
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Church, ranking alongside the Communist party in many Eu- 
ropean states as the only other power with an integrated and 
intact organization? Will clerical influence side with the “little 
man” (as it did in Czechoslovakia and, to some extent, Ger- 
many) or with the bourgeois reaction (as in Austria, Spain, 
Poland, Hungary)? No responsible person can answer these 
questions in advance. Time will tell. 

THE CHOICE OF THE POLITICAL PATTERN 

It is a banality that, within the measurable future, there 
will be no model constitution, or generally applicable and 
nationally interchangeable blueprint of the fundamental order 
— no “best” constitution. The best constitution is the one best 
adjusted to an individual people, at a given time and under 
given circumstances. 

None the less, the apparently inexhaustible variety among 
existing constitutions must not prevent the realistic observa- 
tion that the number of basic patterns from among which the 
national assemblies will have to choose their form of govern- 
ment is relatively and absolutely limited. If the openly or 
secretly authoritarian or dictatorial form of government is ex- 
cluded from choice, as it must be, there remain only five 
stereotypes of political democracy, and the Soviet form of gov- 
ernment. To forecast, within the limits of reason, which of 
these will be accepted, is less unprofitable than it may seem 
when it is realized that the force of tradition in every nation 
is stronger than the impulse toward innovation and experi- 
mentation. Constitution making is not distinguished by much 
originality. A nation leaves the beaten track only if impelled 
by overwhelming social necessity. Very rarely in history has 
a nation been moved to make a complete break with the past 
and devise something entirely new, as the Americans did when 
they combined the republican form of government with the 
federal system, or the French when they bent the formidable 
reality of the absolute monarchy under the fictitious sover- 
eignty of the people, or the Russians when, by a stroke more 
of the sword than of the pen they destroyed the equally 
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formidable power of private property. By force of tradition, 
which is almost a natural law, the nations framing new con- 
stitutions will hold as closely as possible to what they had 
before they were struck by the totalitarian bolt. 

(a) The American System of Separation of Powers 

Among the five available patterns of democratic constitu- 
tions the American system of separation of powers is ruled out 
in advance for European nations. It is true that some Ameri- 
can institutions — ^such as the election of the head of the state 
by the people, and judicial review — have been imitated in the 
past, with varying success; but the system as a whole has never 
found favor in Europe and does not attract much interest 
except as an object of study. The details of its operation, its 
merits and demerits are more or less unknown even among 
educated people. Its working principles are alien to the Euio- 
pean mind. An executive branch beyond the control of the 
parliament, and amenable to populai control only at relatively 
long intervals, is unsuited for Em ope, which is used to a con- 
tinuous interplay between the executive and legislative organs. 
Experts will point out that die separation of poweis is a stand- 
ing invitation to constitutional deadlock; that the federal 
solution is old-fashioned, clumsy, and unwieldy; that it is 
predicated on the two-party system; and that in Latin America 
it has led almost invariably to dictatorship. The United States 
will be popular in postwar Europe — at least we hope so: its 
great President, Franklin D. Roosevelt, who was the demo- 
cratic St. George who slew the totalitarian dragon; its people, 
humanitarian and militant in the service of humanity; its re- 
sources and resourcefulness — but not its form of government. 

(b) The Swiss Directory System 

The same, though for different reasons, holds true for the 
Swiss application of political democracy. Its conditions are 
unique and irreproducible elsewhere. The failure of new con- 
stitutions after 1918 to adopt the Swiss pattern was not acci- 
dental; the semidirect institutions of referendum and initiative 
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were widely copied, but were not overly successful anywhere. 
Swiss democracy is much admired in Europe, and deservedly. 
But the essential feature of its political organization — the co- 
operation of the government with the parliament without 
dependence upon it — evolved through a long political growth 
and self-restraint which cannot rationally be introduced in 
other countries. No wonder that an imitation of the Swiss 
pattern in the “collegiate” government failed to integrate it- 
self when applied in Uruguay after 1917.* 

(c) The French Pattern of Parliamentary Republic 

It will be natural for the peoples to turn, or return, to the 
parliamentary fo’-m of state organization under which they all 
lived, at least for some time, after 1918. The French pattern 
of republican parliamentarism was then the preferential form, 
partly for nontechnical reasons. Many of the leading statesmen 
of Eastern and Southeastern Europe had received their legal 
training in France. France’s prestige after the victory of 1918 
was at its zenith. However, for the era of constitution making 
which is about to begin, the French model has lost much of its 
luster. Did not the inherent defects of parliamentary suprem- 
acy, with resultant unstable cabinets, shifting coalitions, inef- 
fective control of the electorate over the parliament owing to 
the obsolescence of the dissolution, provoke, or contribute to, 
the fall of the Third Republic? The glory of the French sys- 
tem has faded, with a loss to France of influence^ in the polit- 
ical reconstruction of Europe, and a spread of the French 
system is much less likely than after 1918. However, if the 
French are the first to construct a new constitution, bringing 
out a streamlined model in the constiuition of the Fourth Re- 
public (which, with their political genius, they may well be able 
to do), it cannot fail to inspire the national assemblies of 
many other countries. But the renovated pattern must recqpi- 
mend itself, by squaring the circle between a strong executive 
and popular control, to nations in need of an original solution 
of the otherwise indispensable technique of parliamentary 
representation. 



316 


POLITICAL RECONSTRUCTION 


(d) Parliamentary Monarchy 

The two types remaining are the parliamentary monarchies 
of the British and of Central Europe.* The British parlia- 
mentary monarchy approximates the parliamentary republic 
so closely that it could be copied without the monarchical 
accouterments — ^as the British Dominions, only nominally mo- 
narchical, and Eire, a republic, have shown. At the close of 
the Second World War the British political system has reached 
an all-time high in international prestige. It has survived the 
most serious strain to which any form of government can be 
exposed. As adaptable to the demands of social democracy 
as any other modern political design, it is unequaled in its 
elasticity and resilience. It has the patina of tradition and the 
glamour of success. In the constitutional sweepstakes of post- 
war Europe the British hdrse will be the favorite. But it will 
be realized that the system depends on the operation of two 
alternating parties. Will it be applicable to the multiple-party 
habits of the politically less mature European nations? Here 
are the natural limits to the adoption of any otherwise admir- 
able political structure. 

The chances of the parliamentary and constitutional mon- 
archy of the Western European and the Central European type 
are unpredictable. The dangers of its perversion into autocracy 
have been outlined before t and need no repetition here. 

(e) The Soviet System 

Wholly beyond reasonable calculation are the chances of 
the Soviet system in Europe. Certainly no nation west of the 
Vistula would adopt it if the popularly elected national as- 
sembly had free choice. Where small independent farmers con- 
stitute a sizable part of the voting population, the peasant’s 
ingrained, sense of property will react violently against collecti- 
vization. In countries where the expropriation of large landed 
estates can and must be undertaken (Hungary, Rumania, Po- 


• See supra, pp. 159 ff. 


t See supra, pp. soo S. 
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land), the step toward collective farm organization is easier 
and may be tempting. A landslide at the polls carrying into 
office parties pledged to the Soviet form of government is un- 
likely, although Communist parties everywhere have grown 
by leaps and bounds. But it is impossible to forecast whether it 
will be introduced in some countries by revolutionary forces 
working with the Kremlin, or by “spontaneously" established 
governments “friendly” to the Soviets. It is certain that the 
alignment of parties in the constituent assemblies will reflect 
a far greater attraction to the Soviet type of society and gov- 
ernment than existed in 1918. The Communists have contrib- 
uted the lion’s share in the resistance movements. If they choose 
to participate In democratically conducted elections, they will 
offer strong, and in some cases formidable, competition to 
political democracy. Much if not all of the success or failure of 
political reconstruction will depend on the outcome of the 
momentous contest between these two forces. 

* 

THE PHENOMENON OF “FAMILIES” OF CONSTITUTIONS 

Constitutional history since the eighteenth century reveals 
a curious phenomenon, wholly ignored by the science of com- 
parative government. Constitutions originating in a given 
period tend to be influenced by an outstanding specimen of 
their kind. Following the law of imitation, they manifest a 
strange consanguinity, as descendants from a common ancestor. 
They conform to the Zeitgeist. Constitutions, like^eople, form 
families. Constitutions, like people, are subject to fashions, 
styles, and time-conditioned modes. The relationship between 
spiritual ancestor and progeny is well known in the arts; it is 
no respecter of national boundaries or habits. If this holds 
true of coming constitutions one may view the future world 
with optimism since, on the premises of this book, a certain 
similarity and affinity of political structure is the requisite 
of an effective international organization. * 

The historical evidence cannot be presented here in detail. 
That the constitutions of the thirteen American states after the 
emancipation from England followed a common pattern ij ex- 
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plained by the common intellectual background and the uni- 
form political heritage of the framers. But in the succeeding 
hundred and fifty years practically every generation produced 
at least one outstanding constitution, imitated, adopted and 
adjusted to national conditions elsewhere, within the lifetime 
of its first appearance. The American system of separation of 
powers became the pattern for practically all subsequent Latin 
American constitutions. The French Charter of 1814 procre- 
ated a litter of similarly legitimist constitutions all over Eu- 
rope, extending even to Brazil and later Mexico. The liberal 
Belgian Charter of 1831 is another pertinent illustration. Na- 
poleon I’s concept of democratic Caesarism inspired all con- 
temporary imitations. A most prolific family with national 
variations sprang from the Weimar constitution which, even 
in its agony, was godmother to the Spanish constitution of 
1931. More recently the constitution of Poland (1935) with its 
ingenious camouflage of authoritarianism was widely copied 
by regimes in search of disguise for the power of a ruling class. 

What conclusion can be drawn from this phenomenon for 
the {jeriod of constitution making after the Second World War? 
The basic implication seems to be that most of the coming 
constitutions will conform to an affinite structural pattern. 
Whenever different countries are confronted with similar prob- 
lems the solutions, following the law of constitutional imita- 
tion, will be similar. Each country will observe what its neigh- 
bors are domg; they will try to learn from one another. As 
yet it is impossible to say which nation will mother the next 
family of constitutions. It will depend on which national as- 
sembly gets into the home stretch first, although the first con- 
stitution delivered is not necessarily the best that can be devised. 
Here is the chance for the French. 

BASIC STRUCTURAL PROBLEMS OF THE COMING CONSTITUTIONS 

• ^ 

The inference from the existence of families of constitu- 
tions is that the coming constitutions, in spite of national varia- 
tions, will share many structural features on which their op- 
erability will largely depend. We must not expect a definitely 
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new and strikingly original pattern. On the contrary, tradition 
will assert itself. But we can expect definite technical improve- 
ments on the type of political democracy known before. The 
democratic solutions attempted after the First World War pre- 
ferred liberty to authority, while the counterrevolution against 
democracy sacrificed liberty to authority. The nations seeking 
an alternative to authoritarian rule will have to build a demo- 
cratic state which strikes a proper balance between authority 
and liberty. Some of their problems may be sketched here. 

( 1 ) The Requirement of a Strong Executive 

The period between the two world wars was dominated by 
the unsolved and seemingly insoluble conflict between the 
parliament (reduced to impotence by multiple parties loosely 
combined in ad hoc coalitions), on the one hand, and the need 
for a government which was able to govern, on the other. The 
constitutions written after 1918 were animated by distrust of 
the executive. Invariably they provided for a strong parliament 
and a weak government. The trend toward parliamentary sov- 
ereignty was short-lived. In the middle twenties the tide 
turned; and it was accelerated by the world depression. Either 
the democratic states were converted into authoritarian or dic- 
tatorial systems,® or their parliaments, with sweeping delega- 
tions of pletns pouvoirs, abdicated in favor of the governments.® 
The memory of the chaos of parties and pressure groups dis- 
guised as parties has been so deeply stamped in^o European 
minds that a restoration of full-fledged parliamentary suprem- 
acy, at the expense of government and leadership, is unthink- 
able. Legislative efforts to limit the splitting of the electorate 
into parties and factions were artificial and unavailing,"^ and 
ended usually in authoritarian rule.® It is unlikely that a 
system could be devised which would limit the voters’ choice 
to a few parties of general demarcation, such as I’e/t, right, 
moderate; it has never been tried, and could not accommodate 
"philosophical” or clerical parties. 

Consequently, the men who write the new constitutions 
yvill have to decide for a strong executive and a weak parlia- 
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ment, or for a strong parliament and a weak executive. That 
the decision will be for a strong executive seems to be almost 
axiomatic." The government of the new democracy must have 
the power to do what a government is supposed to do; namely, 
govern. The key is the delegation by the parliament of powers 
to the government. It will not be abdication if it is based 
on a new concept of the division of functiohs in a streamlined 
democratic state. The time-honored distinction between exec- 
utive and legislative functions should be boldly discarded.^® 
In a technological age enactment of laws is clearly a function 
of government, as much as the execution of them. Government 
consists of deciding on a policy to be followed, seeing that it 
is translated into law, and applying and administering the law. 
This, at least, is the essence of the British parliamentary system, 
under which the government is responsible for the legislation 
to be enacted and not just the robot of the parliamentary ma- 
jority. If the parliament were relieved from the burden of 
routine legislation it could concentrate on its principal func- 
tion, the political control of the government.^^ 

But the delegation of powers is only half of the solution. 
A strong executive is not the master of parliament but its 
servant — as master, it would be authoritarian. It must remain 
amenable to the parliamentary majority at all times. The 
technical device for the permanent control by the parliament 
of the executive is the vote of confidence and, eventually, the 
dissolution parliament, which would call upon the sovereign 
electorate to decide conflicts between the government and the 
parliamentary majority. Any new constitution should define 
the use of the vote of confidence (which must be used with 
care if its edge is to be kept sharp), and the right of the gov- 
ernment to dissolve parliament (another weapon to be used 
only as a last resort, and not to be dulled by excessive use).i2 
. The pltimate result of such streamlined democratic govern- 
ment will be that political leadership can function properly. 
A constitution which discourages leadership and responsibility 
will find little favor in the postwar era. The arrangement has 
to steer clear of the Scylla of the impotent, and the Charybdis 
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of the uncontrolled, government. The government must gov- 
ern, and the parliament must control the government. 

(2) Avoidance of Deadlocks 

The second crucial issue is avoidance of constitutional 
deadlocks. The future constitutions should provide the means 
for a clear-cut decision on any deadlock into which executive, 
legislature, and judiciary may fall with one another. A well 
constructed constitution must offer a solution which indicates 
in the case of conflicts between them which is to prevail over 
the others. The problem is different from the requisite of a 
strong executive because the deadlock may arise, for example, 
from a controversy among the two houses of parliament.^^ 

The science of comparative government has wholly neg- 
lected an issue which, on close inspection, is behind every 
constitutional crisis and underlies most political revolutions 
in our time. We must distinguish between a political crisis, 
on the one hand, and a constitutional crisis, on the other. A 
political crisis occurs when different power groups dispute 
among themselves the control and the use of the existing organs 
of the state. This situation is quite ordinary and is the essence 
of political dynamics. But a constitutional crisis is due to a 
defect or a gap in the constitution, for which no normal means 
of solution are available; and this invites either illegality or 
revolution. 

The conflict, seemingly inseparable from the democratic 
state, is due historically to the mechanistic co.Jception of the 
eighteenth century, when written constitutions first came into 
vogue. Their framers, living in the intellectual climate of their 
age, believed that human life, like nature, should be governed 
by the immutable laws of physics. The most conspicuous frui- 
tion of political mechanics is the check-and-balance system 
inserted into the separation of powers. Deadlocks do not occur 
under dictatorial government. Napoleon, the sup. erne realist, 
with his will controlled all the constituted powers, and saw to 
it that there was no conflict among them. Nor could the 
problem arise under the constitutional monarchy of the nine- 
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teenth century, because here the crown by virtue of its pre- 
rogative could prevail at any time over parliament, cabinet, 
and people. But political democracy is constantly exposed to 
insoluble deadlocks among the organs of the state, each claim- 
ing to express the popular will. The framers of democratic 
constitutions, in their eagerness to checkmate a potentially 
arbitrary abuse of political power by any one constituted organ, 
created a cogwheel system of government which became wholly 
unworkable, with the result that authoritarian power cliques 
or dictators usurped control just to make the wheels of govern- 
ment turn again. The issue could be followed through in the 
history of practically all constitutional states since 1918. 

The lesson to be drawn from the almost universal occur- 
rence of political deadlocks after 1918 is that, in the new 
constitutions, the clear-cut solution for conflicts between con- 
stituted powers must be foupd of making the people as elec- 
torate the ultimate arbiter. 

(3) Emergency Powers and the State of Necessity 

Ordinarily the right of the government to rule in a na- 
tional emergency by extraordinary methods, variously called 
martial law, state of siege, or state of necessity,^® is considered 
as a natural attribute. It may take different forms, from tem- 
porary restrictions imposed on certain political districts to 
wholesale suspension of the constitution or of certain funda- 
mental rights under it. The emergency powers have served, in 
the past, as thtf chief means of transforming a constitutional 
democracy into an authoritarian or dictatorial state, as demon- 
strated by the famous Article 48 of the Weimar constitution. 
It is of cardinal importance that the future constitutions place 
the use of emergency powers by the executive under effective 
parliamentary and judicial control, and that the executive and 
its agents be held strictly accountable for their use.^® If the case 
in which eipergency powers may be used, and the manner of 
their use, both are brought under the rule of law, it will become 
next to impossible for a democratic state "legally,” and in that 
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way surreptitiously, to slide into an authoritarian or dictatorial 
regime. 

Constitutions are more than the skill of the technicians 
who draft them, and the wisdom of the arrangements they 
embody. Their serviceability and success are correlative to 
the spirit of the men who handle them, and the spirit of the 
people who have to live by them. The most difficult task of 
political reconstruction is the re-creating of the will to obey 
the law which the lawlessness of the totalitarian interregnum 
has destroyed. One can only hope that Europe will recover 
sooner from revolution, attaining political stability, than pes- 
simists were inclined to expect. 




Part Five 


THE DEMOCRATIC IMPERATIVE OF 
POLITICAL RECONSTRUCTION 



CHAPTER I 


Political Tutelage 


THE THESIS IN RETROSPECT 

One of those hapless men who are condemned to earn their 
daily bread by reviewing — and presumably reading — other peo- 
ple’s books, some time ago made the sagacious remark ^ that 
writers about the postwar situation belong to either one of 
two classes: the Utopians, who speculate on what ought to 
be done; the pessimists, who warn that it cannot be done. That 
assayer of literature might wonder how to classily a book which 
preaches: What has been done in the past must not be repeated 
in the luture. In its delense, it can be said that Providence 
wisely denies to human beings the gift of clairvoyance; all they 
can do is to present histoiieal expeiienccs as object lessons for 
the living generation of statesmen or men who by accident 
have been placed in a position where they must act as if they 
were statesmen. 

Thus favour task has been to develop and, as far as pos- 
sible, prove a definite thesis, by historical retrospection and 
political introspection. Briefly stated, the thesis amounts to this: 

The traditional maxim of the law of nations and the prac- 
tice in international relations that every people has an inalien- 
able right to internal self-determination is restated in Article 
3 of the Atlantic Charter, claiming for every people the right 
"tb choose the form of government under which it will live”; 
therefore, the right to intervene in other peoples’ government 
is denied to the members of the international community 

See pp. 483-484 for footnotes to this chapter. 
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individually and collectively. The proposals of Dumbarton 
Oaks and the Charter of San Francisco toed the line.* As long 
as this dogma remains in force, there cannot be an abiding 
peace and a stable world order. The form of internal govern- 
ment determines the conduct of foreign relations; and polit- 
ical democracy and autocracy, as forms of government, are so 
diametrically opposed to each other that their coexistence 
within one and the same frame of international organization 
is impossible. On these premises it was contended that political 
reconstruction, in the interest of the peoples themselves no 
less than that of the international order, should be focused on 
political democracy and that, consequently, autocracy should 
be declared a nonpermissible choice as form of government. 

THE THESIS PROJECTED INTO THE FUTURE 

Granted the correctness of the thesis, how can it be made 
effective? As was to be expected, the desire for internal self- 
determination is rebounding with a vengeance from under 
Hitler’s “New Order.” Are the liberated peoples sufficiently 
wise to turn voluntarily to political democracy? And can any 
people which does not, be compelled from without to adopt 
it? How can autocracy as a form of government be prevented 
in the future? 

The answers to these crucial questions are the test of the 
thesis. The solution is intimately related to the definition of 
aggression, which the Atlantic Charter (Article 8) confines to 
acts "outside the frontiers” of a state. What about aggression 
of aggressor nations within their frontiers, aggression by a gov- 
ernment against the liberties of its people and against the peo- 
ple’s right to prevent war by changing the government? 
Propaganda against freedom is as deadly as poison gas, denial 
of freedom to the people is as devastating as the rocket bomb. 
Dumbarton Oaks remained silent on the issue. Ar^n Fran- 
cisco some of the smaller nations raised it, but could not get Tt 
accepted. Both adhere to the orthodox concept of unlimited 
and illimitable international self-determination. 

* See intra, pp. 380 ff. »» 
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The incorrigible optimists of political laissez faire trust in 
God and let nature take its course, which leads straight to the 
Third World War. Positive action is required; but such action 
must be within the boundaries of tlie politically possible and 
reasonable. It is the limit of absurdity to expect that hence- 
forward, whenever a nondemocratic government is set up or 
is about to be set up in a state, the Security Council (or the 
Big Four, or the Anglo-American-Russian Triplice, or what- 
ever group holds power over the world) will send the offending 
state a stiff note threatening, unless democracy is restored 
within twenty-four hours, to send against it bomber squadrons 
of the international security organization. Even if force should 
be feasible, it is likely that the people would suffer, while the 
offending government escaped. Nor is it feasible, at the time 
of a change of political power in an internal upheaval, to 
determine objectively whether it constitutes a transition from 
democracy to autocracy. There is nothing more stretchable 
than a constitution; nothing more elusive than the location of 
political power in a state. 

We have to keep our feet on the ground, and we must 
not try to walk in the clouds. Outright coercion to establish 
or to maintain political democracy is clearly utopian and of 
no avail. Aside from all other objections it presupposes the 
existence and effective working of an international or world 
organiz.ition, flying bravely the flag of universal democracy 
and having the will and the power to enforce it. No, the issue 
must be approached more cautiously, more gradually. In keep- 
ing with the preceding sections of this book — ^which, it is 
hoped, were not too speculative — ^proposals of a more moderate 
and constructive nature and more in line with political reali- 
ties are submitted here. 

At this point the author feels compelled to make a state- 
ment foi' tlfe record. He is fully aware that history, impervious 
to abstract premises and conclusions, has supinely overridden 
some of his suggestions, and that to many of his readers they 
will appear anachronistic. None the less the fundamental thesis 
pf*^his book justifies and requires that an account be given of 
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how the thesis should have been translated into the reality 
of the postwar situation. The reader, then, may judge for him- 
self whether the policies actually undertaken are, or are not, 
more conducive to a lasting peace than the author’s blue- 
print. 

SHORT-RANGE AND LONG-RANGE PROPOSALS 

The proposals offered are of two kinds. Short-range pro- 
posals pertain to the transitional period which began with the 
conclusion of hostilities. They are intended to remove tangible 
obstacles to the establishment of political democracy in certain 
states, and to set it going. In their entirety they may be spoken 
of as the system of political tutelage. It is the sum total of 
restrictions by the victorious states on the constituent power 
of a certain nation and on the organization and conduct of its 
government. But the term “short range’’ is relative only. Po- 
litical tutelage may last for a considerable time. 

Long-range proposals are projected into a more distant 
future. They are intended to keep political democracy going 
where it exists, and to prevent its conversion into authoritarian 
government. They pivot upon the insertion into the bill of 
rights of every defeated nation and, if possible, of every nation, 
of a new political individual freedom; namely, the right to 
participate in the government of the state through democratic 
elections. If applied and observed, this new political right 
would gear political democracy to the continuous cooperation 
of the people themselves and would make them custodians of 
their own freedom. 

Both sets of proposals are predicated on action by the vic- 
torious states no less than by the defeated nations; they are 
interrelated and mutually interdependent. But while the short- 
range proposals are admittedly of an emergency nature, the 
long-range proposals envision a reasonably stable afld effective 
international organization. Another vital difference t)iat should 
not be ignored is that the short-range proposals of political 
tutelage refer only to nations that need it, while long-range 
proposals affect equally all nations on a certain level of 'polit- 
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ical civilization. Short-range measures must be undertaken; 
long-range measures should be undertaken. 

THE AREA OF POLITICAL TUTELAGE 

While it is generally realized that discrimination at the 
expense of the defeated nations is the prize of victory and 
the penalty of defeat, the actual situation in which the majority 
of the vanquished states found themselves at the beginning 
of the reconstruction period is definitely at variance with the 
maxim that defeat produces inequality of international status. 

All Axis states and all their satellites are the legitimate 
objective of political tutelage. This applies primarily to Ger- 
many or, if political developments bring her dissolution, her 
subdivisions. Germany’s fate should be shared by Austria, re- 
gardless of the sympathies stirred by memories of Viennese 
Gerniitlichkeit or by officious “free movements,’’ and in spite 
of the promise of future independence in the Moscow declara- 
tion. The Austrians may have been raped by the Nazis; but 
obviously they enjoyed it, and consent of the partner of co- 
habitation technically excludes rape. Italy of right belongs to 
the same class as Germany and Austria, and should have been 
treated accordingly. However, events in Italy seemingly have 
taken a different course. The Italians, within less than a year 
of the beginning of the occupation, convinced themselves and 
the world that they should be absolved from the guilt of 
Fascism. There is no longer any inclination to hold the Italian 
people responsible for Italian Fascism; and their self-vindica- 
tion has progressed at a pace truly amazing to those who 
observed how soaked with Fascism the ruling classes and the 
corrupt bourgeoisie were for the twenty years in which Fascism 
was a profitable enterprise. But, long before the partisans 
made their contribution to the overthrow of Nazism and 
Fascism orfltlieir own soil, the Italians had conducted them- 
selves as one of the United Nations, prevented by unlucky 
circumstances alone from being on the right side from the 
start. The premature redemption of the Italians is a fact which 
has tCr' be accepted. 
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Hungary, Bulgaria, and Rumania also have been such sus- 
piciously submissive brothers under the totalitarian skin that 
their degradation to political tutelage is warranted until they 
give proof of their moral and political rehabilitation — even 
though Rumania and Bulgaria, long after the deadline, suc- 
cessfully climbed on to the bandwagon. To treat the Rumani- 
ans as one of the United Nations is a scandal of the first mag- 
nitude. However, ex post facto speculation about these Balkan 
states is beside the point. The Soviets have taken matters into 
their own capable hands. They decide whether to accept 
“friendly governments” or to resort to more incisive political 
contiols. To all intents and purposes these states, together with 
Poland, are under the political tutelage of Russia. The test 
should not be just the side of the fence on which a state found 
itself when the guns ceased firing, but its entire political record 
in the period between the world wars. Finland has testified 
so convincingly to her deep-rooted democratic disposition, by 
warding off successfully communism as well as fascism, that 
not even the two wars she had to fight should detract a jot 
from her being treated as a democratic state in the future. 
Whether Japan, after her defeat by the Western powers, should 
be or can be subjected to political tutelage, is a problem on 
which this writer is not competent to pass. 

Europe’s chances of stabilization would be greater if some 
other states could be induced to accept a modified kind of 
political tutelage, at least until they regain their equilibrium 
and find their democratic bearings. This class would include 
Greece, Yugoslavia, Albania, and the new states in the Near 
East. Desirable as it is that these nations voluntarily accept 
political guidance from the Western powers in installing demo- 
cratic regimes, it is unlikely that they will do so. As members 
of the victorious group they claim, and receive, recognition 
as sovereign states with the full and unabridgedTt^ht of self- 
rule. This may be regrettable; but it is evidently unavoidable. 
One could not first enlist the cooperation of the people and 
the resistance groups in a country and then, after liberation, 
treat it, even in its own interest, as a second-class statC’ just 
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because it had had authoritarian governments and corrupt rul- 
ing classes in the past. These nations should have been required 
to prove their willingness to set up a democratic house and 
stay in it, before self-rule was returned to them. At least the 
establishment of provisional governments and the holding of 
elections under Allied control so definitely envisaged at Yalta, 
should have been insisted on instead of transferring civilian 
administration to national governments upon liberation, 
whether legitimate on paper or self-appointed, without requir- 
ing a measurable popular mandate. Once more, principle was 
sacrificed to opportunism, and thus the very purpose of demo- 
cratic stabilization is in jeopardy. 

Of the western and northern European states — Belgium, 
Holland, Luxembourg, Norway, and Denmark — none de- 
served, and none agreed to, anything less than fullest internal 
self-determination. They had amply demonstrated their ca- 
pacity for democratic goverhment and their devotion to it; 
none of them had weakened during the occupation; they 
could be trusted to put their houses in order without pressure 
from outside. These reasons justified granting them civilian 
a dm inistration as soon as military considerations permitted. 
Czechoslovakia belongs to the same category; her democratic 
record down to 1939 was among the best in Europe. However, 
the Czechs would be well advised to accept international guid- 
ance when settling their accounts with the dissident Slovaks 
and the Sudeten Germans. 

The case 8(t France by now is likewise removed from specu- 
lation. The French, forever sensitive to the slightest encroach- 
ment on their sovereignty, and more sensitive after liberation 
because of the humiliation of the preceding defeat, did not 
countenance any foreign interference or even advice on how 
to reestablish their state. The De Gaulle regime both in Al- 
giers and«-ilf metropolitan France since the liberation has 
revealed In authoritarian tinge which evoked misgivings in 
orthodox democrats at home and abroad. Will the transition 
period afford the French people the opportunity of choosing 
theiS' form of government without violent convulsions? This 
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question may seem too pessimistic after the surprising ease 
with which France since the liberation has assumed the heavy 
burden of internal reconstruction. But the student of French 
political history and psychology is not surprised that a mature 
and realistic people has found its equilibrium without violent 
convulsions, perhaps because a profoundly bourgeois nation 
feels that “plus ^a change, plus c'est la meme chose.” But he 
would be ill advised to underestimate the revolutionary poten- 
tialities, particularly in the South, of the masses trained in the 
technique and the ideals of the Resistance and increasingly 
receptive to Communist indoctrination. French postrevolution- 
ary history, which reflects the continual struggle between les 
deux Frances^ suggests that the present political truce between 
the authoritarian-minded privileged classes and the masses 
impatiently demanding social justice may be short-lived. If 
France should slide back into the outworn political grooves 
of the prewar politics dissatisfaction might become explosive. 
Remembering what French political genius contributed to the 
birth and the triumph of the democratic idea, one would wish 
to forget the putrescence of French politics before the collapse. 
But P^tainism and collaboration with the German “New Or- 
der” were more than casual developments from an unexpected 
military defeat. The moral purification of the intellectuals and 
the regeneration of the democratic faith among the masses are 
perhaps the most vital desiderata of European reconstruction, 
from the over-all viewpoint even more important than what 
will happen with and in Germany. The old saying, “When 
Paris is quiet, Europe is quiet,” has lost nothing of its reality. 

The area of political tutelage, thus, is necessarily confined 
to the Axis states and those of their satellites which are justly 
suspected, from past performance, of inability to govern them- 
selves as political democracies. 

HOW POLITICAL TUTELAGE IS TO BE IMPOSED 

Political tutelage should be imposed on the defeated na- 
tions — if not by the armistice agreements as corollary of un- 
conditional surrender— at least in the peace treaties to*' be 
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concluded. The conditions should not be specified in detail 
but circumscribed in the most general terms, which will permit 
adjustment to situations as they arise. It would be sufficient 
to stipulate that the people and government of State X accept 
such political control over their internal affairs as the United 
Nations or their duly established agencies shall find advisable 
for political reconstruction. But it should be made clear at the 
earliest opportunity that the political restraints to be applied 
are no less in the interest of the nation itself and its speedy 
rehabilitation than in the interest of international peace and 
stability. 

No time limit should be set in advance for the period of 
political tutelage. It must last until the nation in question has 
learned to conduct itself as a political democracy. Loosening 
of controls must be guided by gradualism, extended as a re- 
ward for the cooperation of the people. But political tutelage 
can be lifted altogether only if and when the forces of demo- 
cratic reconstruction within the nation have become strong 
enough to permit the definite conclusion that internal self- 
determination will not be abused in the future. 

What evidence is available as to compliance with this pos- 
tulate in practice? The terms of the Italian armistice, not yet 
made public, are said to include the right of the Allies to 
control the establishment and conduct of the Italian govern- 
ment. The armistice agreement between the three great powers 
and Bulgari^. concluded October 28, 1944, in Moscow,^ con- 
tains various limitations of internal self-determination, under 
supervision by the Allied Control Commission, such as: obli- 
gation of the Bulgarian government to dissolve all pro-Hitler 
and other fascist organizations and not to tolerate them in the 
future (Article VII); supervision of press, theater, film, mails, 
radio, and other means of telecommunication by the Allied 
(Soviet) Jiigh Command (Article VIII); restoration of prop- 
erty to the United Nations and their nationals (Article IX). 

The armistice agreement between the three great powers 
and Hungary, concluded January 20, 1945, in Moscow,® goes 
even further in restricting even a defeated state’s right to regu- 
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late its internal affairs. In addition to restrictions analogous to 
those imposed upon Bulgaria (Articles XV, XVI, XIII) it stip- 
ulates repeal of all discriminatory legislation and disabilities 
on racial or religious grounds, with special reference to Jews 
and stateless persons (Article V); requests full cooperation of 
the Hungarian government in the apprehension and trial of 
persons accused of war crimes (Article XIV); and places the 
restored Hungarian civilian administration, “in the interest 
of the reestablishment of peace and security,” under the in- 
structions and orders of the Allied (Soviet) High Command or 
the Allied Control Commission (Articles XVII and XVIII). 

GERMANY AND POt-lTICAL TUTELAGE 

This book, not dealing with the German problem as such, 
will refrain from discussing it except where it touches directly 
the main thesis submitted here. The Crimea Conference agreed 
to set up a joint military rule over Germany. The regime in 
force since the unconditional surrender of her generals to the 
Allied commanders and governments (May 7, 1945) has approxi- 
mated the proposal of political tutelage — envisaged by this 
writer long before such plans were made public — even though 
the two are not wholly identical. Its establishment is not based 
on any abstract premises. An eminently practical measure, it is 
dictated by the sheer necessity to crush Nazism, to destroy Ger- 
man militarism, to break the German war potential, to secure 
European reconstruction without German interference, and, 
thus, to prepare for peace in our time. The purposes of the mili- 
tary regime are primarily military; but, projected into a more 
distant future, they are also political. The border line between 
the two aims has been fluid since the narrower concept of mili- 
tary occupation and government * — that is, to serve for the se- 
curity of the occupying forces — became insufficient. 

The outline of the regime as planned at this '‘Siting ^ is 
briefly as follows: Conquered Germany is divided, for the 
purposes of military occupation and administration, into four 
parts, under American, British, French, and Russian jurisdic- 
tion respectively. The Allied Control Commission, headed by 
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a general of each of the occupying powers, is the only central 
authority in and over Germany. For an indefinite period there 
is to be no indigenous German government. Whether it will 
be possible to treat Germany, occupied by four different pow- 
ers, as an economic and political entity, remains to be seen. 
The western powers are in agreement with the Soviets to eradi- 
cate Nazism and militarism in Germany and make the Germans 
responsible for the damage they have done. But beyond this the 
ultimate aims of political reconstruction and the methods to 
be applied for their achievement have not been publicly re- 
vealed and may, for both sides, depend on circumstances. 

The fact that a state, long a great power and only yesterday 
close to world mastery, is placed under military control for 
an indefinite period and without any bilateral basis implying 
its consent is without precedent in international law. It is 
accepted by public opinion with rare unanimity: a strong in- 
dication that the idea of internal self-determination — conceded 
in previous times even to the defeated enemy after debellatio 
— has lost its magic. We are divesting ourselves of the anti- 
quated concept that a state, whatever its degree of internal 
consolidation, must have a government of its own. Territories 
and the people living in them may as well be administered 
instead of being governed, until the political forces can be 
properly assessed and until they have developed in conformity 
with the interests of other states. 

There was no German government when the Third Reich 
disintegratecf; and, if the Allies are well advised, there should 
be none for a long time to come. German internal self-deter- 
mination or sovereignty must remain confiscated by the vic- 
torious nations and, to use Pertinax’s words,® be returned only 
in successive installments of which the judgment they pass upon 
the new Germany taking shape under their close observation 
is^sure d?*3etermine the importance. The situation in Italy 
should constitute a warning and not a precedent. It was a 
grave error to allow an Italian government to rule without 
the semblance of a popular mandate and under the tacit as- 
suidption of the continuation of the monarchy; it should have 
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been postponed at least until northern Italy was liberated and 
the people could be consulted. For the Italian solution military 
necessity has been adduced. This cannot be appraised without 
full knowledge of the facts. It may also be true that the Italian 
people were less affected than the Germans by their brand of 
totalitarianism. Fascism, over a much longer life, had become 
a protective coloration and a social veneer and was a much 
less consistent method of political control than its German 
counterpart. 

It is likely that in Germany, sooner or later, indigenous 
“democratic” groups will come forward with a claim that they 
constitute a government. We can be sure that enough political 
adventurers intra muros et extra — fossilized politicians of the 
Weimar republic, Catilinarian characters thrown up by the 
upheaval, turncoat industrialists with “international” connec- 
tions, or even political opponents of the Nazi regime emerging 
from the purgatory of the concentration camp — ^will offer them- 
selves as candidates for a “democratic” regime, willing to as- 
sume responsibility under the protection of the Allied bay- 
onets. But this would be far short of a reasonable guarantee 
of stability or permanency, wholly aside from the questions: 
On what support among the mentally sick German people 
could such men count? and How could the public opinion 
allegedly behind them be rationally expressed? 

The Allies should resist the temptation of a premature en- 
listment of Germans willing to share in their political recon- 
struction. Be it repeated: No German government, and no 
government of any subdivision of prewar Germany, should be 
tolerated for a long time to come. Rather, politically trust- 
worthy Germans should be permitted to build up, on the 
municipal, local or regional level, nuclei of purely adminis- 
trative character whose effectiveness would be enhanced by 
their complete abstention from governmental respjjnsibihty. 
Whatever technical or administrative agencies may prove nec- 
essary — and they cannot be dispensed with in the complicated 
situation of battered Germany — should be strictly provisional 
and intermediate and under the closest supervision and* the 
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constant control of the Allied occupation authorities. Only at 
a very much later date will it be determinable whether Ger- 
man agencies of a political nature can be admitted, and whether 
they can count on the allegiance of the people. Any efiEort to 
precipitate the restoration of self-rule within Germany (or 
some of her satellites for that matter) would be calamitous to 
European stabilization. On the other hand, political sanitation 
and rehabilitation could be measurably accelerated if, by a 
skillfully conducted educational campaign, the people were 
made to realize that the rigidity of political controls and their 
eventual relaxation depend on their own introspection and 
authenticity of moral conversion. 

It is fully realized that this task of political tutelage within 
the frame of military or, at a later date, civilian occupation 
and administration will tax the ingenuity and the patience of 
the occupying powers to th^ limit and far beyond present ex- 
pectations, both in time and in the amount of qualified admin- 
istrative personnel required. At the same time the success or 
failure of the gigantic undertaking constitutes the acid test 
of the appeal the competing ideologies of the occupying powers 
will ultimately have. But such problems are beyond the scope 
of this book. 

Fortunately there was no need for a German government — 
even if there had been one in existence — to accept uncondi- 
tional surrender. Unconditional surrender is not an armistice 
on a contractual basis — as between Germany and Vichy France 
in 1940 — but a military-technical fact. The signature of any 
political government — Nazi, army, democratic, or what not — 
would be of no value at all. That no "democratic” successor 
of the defeated regime in Germany was induced or compelled 
to sign, as in 1918, and that the military commanders them- 
selves had JO submit after defeat on the battlefields, would 
seem to /nake unlikely that nationalism once more revived 
would accuse a democratic regime of having bowed to uncon- 
ditional surrender. Of course the possibility remains that a 
democratic government may later try to repudiate the conse- 
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quences of unconditional surrender with the claim that it was 
not responsible for the collapse. 

However, sooner or later — ^and better too late than too 
soon — the problem of the final peace treaties will arise, and a 
partner for countersignature must be sought, who can be no 
other than a responsible German government. For this new 
situation no advance solution can be offered except to repeat 
that, in the interest of political reconstruction, a single as- 
sembly should under no circumstances be charged both with 
accepting the peace and with writing the new constitution. 

MACHINERY AND TECHNIQUES OF POLITICAL TUTELAGE 

The present situation in Germany would suggest that po- 
litical tutelage and military rule are not only coincident in 
time but identical in substance. However, the two, though over- 
lapping, necessarily differ in aims and techniques. It is sub- 
mitted here that, while military rule and occupation are 
instruments of political tutelage, they should not in the long 
run become substitutes for it. True, occupation has more than 
strictly military objectives if it is used not only to maintain 
public order and disarmament, but to enforce immediate 
economic and social measures. In performing these tasks the 
military occupation authorities cannot refrain from making 
political decisions. It should be understood that the primary 
intent of such political actions as they take is to maintain order 
in the occupied territory and not to prepare the ground for 
democratic reconstruction. vit is further submitted that mili- 
tary occupation is unsuited in its personnel and structure to 
political tutelage. In order to accomplish democratic recon- 
struction under political tutelage the military rule should be re- 
placed at the proper time by a predominantly nonmilitary 
administration of the territory under occupation. 

This statement is no adverse reflection on the'ability or 
competence of the military authorities officiating at the present 
time in Germany and elsewhere. But it is in line with the his- 
torical evidence that the training, experience, and outlook of 
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military men makes them, as a rule, less suited for democratic 
reconstruction than civilian personalities of comparable techni- 
cal ability. 

It is on these premises — ^admittedly of a speculative nature 
at the present juncture — that an outline is now presented of 
the machinery of political tutelage, as distinguished from mili- 
tary rule proper. It is only a rough blueprint to indicate the 
general character of the proposal; and it is applicable not only 
to Germany but to other states which require and accept the 
institution of political tutelage. 

(a) The Inter-Allied Political Control Commission 

COMPOSITION. It is proposed to create an Inter-Allied (or 
United Nations) Political Control Commission (IPCC) as the 
central agency to apply and administer it. Its official seat should 
be London, as the capital most conveniently located. Repre- 
sented on the commission should be Great Britain, the United 
States, France, Russia, and those states bordering on a territory 
to be placed under political tutelage, with the exclusion of 
such states as are themselves thereunder. Other states belong- 
ing to the United Nations would not be excluded from repre- 
sentation on the commission, and even neutral countries of 
democratic structure (Switzerland, Sweden) may be added if 
they wish to participate. There is not the least point in admit- 
ting representatives of all United Nations as ex-officio members. 
What interest would Guatemala have in deciding problems 
in an area geographically so remote as Austria? For that matter, 
what business had the Japanese in Memel? The delegates on 
the IPCC act under the instructions of their respective gov- 
ernments. Its procedure should be elastic, allowing decisions 
by compromise. It is well realized that the condition for suc- 
cessful operation of the IPCC is continued unity of purpose 
antpng th^Western powers and the Soviets. If they should fall 
apart the entire system of European reconstruction would fall. 
The Russians may even be inclined to trade participation in 
the jurisdiction of the IPCC over territories outside their 
sphere of influence against a share of the Western powers in 
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the political control of regions now under their exclusive 
supervision. 

PERSONNEL. In the designation of members of the commis- 
sion it should be borne in mind that political reconstruction 
presents problems of a novel kind and requires a new type of 
personnel. Accomplishments of a military or diplomatic nature 
are decidedly less of a qualification than practical political 
experience and knowledge of European affairs. The problems 
with which the members will have to deal are eminently prac- 
tical, requiring sound political judgment and, above all, a 
genuine and unshakable democratic faith — which is not an 
authentic product of the diplomatic career service. Best suited 
would be experienced politicians, men who have handled 
pressure groups and public opinion, and understand the give- 
and-take of party politics. A former Prime Minister of a Brit- 
ish Dominion, to illustrate the type, in most instances would 
fill the specifications. In technical problems the commissioners 
would have the help of their staffs, experts in the constitutional 
law, history, political and social psychology of each nation 
placed under political tutelage. 

FUNCTIONS. The IPCC may be described as the steering 
committee of European political reconstruction. It would de- 
velop and execute the grand strategy of guiding certain nations 
through political tutelage. It would act as the supreme polit- 
ical agency in all controversial problems referred to it by the 
Constitutional Commissioners appointed to serve in the dif- 
ferent countries. It would ct^prdinate the measures of political 
tutelage in the different states with the frequently related work 
of other Inter-Allied Commissions on financial, economic, mili- 
tary, social matters, all of which bear directly on the issues of 
political tutelage proper. 

(b) The Constitutional Commissioner 

GENERAL FUNCTIONS. In a given country under apolitical 
tutelage the Constitutional Commissioner is the delegate of the 
IPCC appointed by, and subordinated to, the latter. He has to 
apply the general policy to the country in which he functions. 
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His position is difficult to define in terms of older political 
institutions. Inadequate parallels, pointing the direction rather 
than serving as actual precedents, are the financial and eco- 
nomic advisers appointed by Britain and France to the govern- 
ments of Greece, Egypt, Iraq, Syria,® the financial agents of 
the League of Nations in Austria and Hungary, and the High 
Commissioner of the League of Nations in Danzig.* Another 
illustration — equally inadequate tliough more pertinent — is 
the committee of Allied ministers established in Paris after 
1815 to watch over the restored monarchy.® But the Consti- 
tutional Commissioner has functions much wider, powers much 
more extensive than any of these had, in that he not only 
advises — he decides. He is the inter-Allied authority on the 
spot to set political reconstruction in motion and keep it go- 
ing, to steer political dynamics, as the official pilot, into demo- 
cratic and constitutional channels. His manifold functions are 
so dependent on the unforeseeable course of internal recon- 
struction that they cannot be comprehensively described here. 
His primary task is to guide such local or regional authorities 
as may exist or be established, and to relay information to the 
IPCC. In a territory without a provisional government he takes 
the place of a government, cooperating closely with the military 
occupation authorities. When a provisional government is to 
be formed he has to evaluate its ability to command the alle- 
giance of the people, the political character of its members, its 
program and democratic intentions. It must be taken for 
granted that a state under politital tutelage will not be per- 
mitted to set up a provisional government or any de facto 
authority without the assent of the IPCC. Assent will be with- 
drawn from the provisional government if it acts in a way 
injurious to the democratic aims of political reconstruction. 
He will advise or pass on all matters of political importance, 
includiril^ allowance or prohibition of political parties as they 
emerge in the political trend; restriction, or loosening of re- 
striction, on the exercise of civil liberties by the people under 
tutelage, particularly through press and radio, association and 
* See supra, pp. 61 ff. 
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assembly; the use by the provisional government of its emer- 
gency powers; enactment of measures which, while adequate 
for the defense of the incipient democratic order, will not 
unduly oppress legitimate opposition to the provisional gov- 
ernment or the elected national assembly; operation of the 
local courts in accordance with democratic principles; purge of 
the civil service and the administration; decontamination of the 
existing statutes. In practice he would be as much the govern- 
ing authority under the IPCC as the official and obvious point 
of contact or liaison between the provisional government and 
the IPCC; the local authorities, through his advice and consent, 
would be strengthened to coordinate themselves with the poli- 
cies laid down by the IPCC. 

SUPERVISION OF .THE CONSTITUTION-MAKING PROCESS. The Con- 
stitutional Commissioner’s functions will have particular rel- 
evance at the next stage, when the country under tutelage 
proceeds to determine its form of government by electing a 
national assembly charged with drafting a new constitution. 
He will have to certify to the IPCC that the nation has reached 
a degree of democratic development that permits elections to 
reflect the national will. These must be postponed until eco- 
nomic conditions are sufficiently stabilized to minimize the 
danger of extremist parties thriving on discontent. Once the 
IPCC has resolved, upon his recommendation, to permit an 
election, it is his duty, together with the military occupation 
authorities or, eventually, an international police, to guarantee 
the fairness of the campaim and the honesty ofi»the election. 
He has to pass on all issues related to the purging of antidemo- 
cratic elements from political life. He constitutes the supreme 
arbiter on all technical matters connected with the election. 

A people subjected to political tutelage cannot be permit- 
ted to write for itself whatever constitution it pleases. If the 
security of the other nations requires that GermaayLjDe denied 
the right to make tanks, airplanes, and rocket-bomb installa- 
tions, it seems illogical, at least, to allow her to enact a con- 
stitution opening the way to an authoritarian government 
which, by fair means and foul, may emotionalize the p^ple 
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for revenge or for disturbance of the international order. Con- 
sequently, no state under political tutelage should be permit- 
ted to adopt a constitution without specific approval by the 
Constitutional Commissioner and the IPCC. An ounce of pre- 
caution is worth a ton of regret. It is easier and less costly to 
keep the seeds of potential authoritarian government out of 
a constitution in the writing than to resist authoritarianism 
that has developed into full bloom under an enacted consti- 
tution which may claim legitimacy through adoption by the 
people. 

The proper agency for what may be called constitutional 
control is the Constitutional Commissioner. In practice he 
should combine effective supervision of the constitution making 
with submission of the completed instrument to the IPCC for 
approval before it enters into force. For the first purpose the 
Constitutional Commissioner should have full access to all 
documents relating to the constitution under advisement. His 
appointees should be free to attend all meetings of the national 
assembly and its subcommittees, without participating in de- 
bates and votes. At this stage he will tender advice and sug- 
gestions if he considers that the general form of the planned 
constitution, or specific details, will impede the establishment 
of political democracy, or its future success. He will carefully 
avoid revealing preference for any particular pattern of demo- 
cratic organization; but he will see that no provisions are 
included which will lend themselves to an authoritarian per- 
version of ths. constitutional order. For e.\ample, he will object 
to a provision granting emergenc'^ powers to the government 
without adequate parliamentary and judicial controls, or to 
an electoral system conflicting with the requirements of uni- 
versal and equal suffrage, or to arrangements permitting the 
reconstruction of parties swayed by the Fuhrer principle. The 
more in^parrial and expert his advice is, the greater his use- 
fuhiess as a catalyst of conflicting political trends and his 
prestige as amicus populi] in critical issues his good services 
will lead to acceptable compromise solutions or to the breaking 
of deadlocks between intransigent political parties. Should no 
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agreement be reached on issues he considers vital to the de- 
velopment of a sound democratic system, he will refer them to 
the IPCC for final decision. His position will be mutatis mu- 
tandis, similar to that of the governor general of a British 
dominion, who, prior to the Statute of Westminster, had the 
right to reserve dominion legislation for the royal assent — 
that is, for approval by the British government and parlia- 
ment.i® The ruling of the IPCC, advised of the viewpoints of 
the provisional government and the national assembly as well as 
of that of the Constitutional Commissioner, will be final. 

The draft of the constitution, when completed by the na- 
tional assembly, should be submitted to the IPCC for study 
and approval, together with the comments and recommenda- 
tions of the Constitutional Commissioner. The final adoption 
of the draft by the national assembly and its eventual ratifi- 
cation by the people must be postponed until any objections 
by the IPCC have been met and this central agency for political 
reconstruction has given the green light. The proposal to sub- 
mit the constitution to the IPCC lor confirmation has, as far 
as can be seen, no immediate precedent except in the analogous 
situation in Danzig in 1919 . But the requirement in some fed- 
eral states of maintenance of minimum standards of constitu- 
tional democracy by member states, with supervision by the 
federal authorities, is a significant parallel.* 

INVISIBLE CONTROL 

The activities of the Constitutional Commissicner as polit- 
ical adviser and supervisor »iouId by no means cease after the 
democratic constitution has been adopted and begun to operate 
normally. None of the nations to be placed under political 
tutelage can be trusted without a prolonged probation during 
which it demonstrates that it can live up to a democratic con- 
stitution, without relapse, in time of crisis, into Authjoritarian 
methods. Political tutelage, therefore, should be conl4nued"un- 
til the IPCC, advised by the Constitutional Commissioner, finds 
that the nation has become accustomed to the climate of polit- 
*See supra, pp. lodff. • 
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ical democracy and has passed beyond the danger of reversion 
to authoritarianism. 

The probational phase may last years, a decade, and longer; 
but, once a nation starts to move under its own democratic 
i,team, the controls can be relaxed until its political tutelage 
is nominal. Political tutelage, having passed from the opera- 
tional to the supervisory stage, may finally reach the point 
where the Constitutional Commissioner can be reduced to the 
role of an observer. Such tutelage will in time become invisible 
and in the end will be abolished. 

Military occupation does not necessarily coincide in time 
with the maintenance of political tutelage. It may even be 
assumed that, in certain countries, perhaps tor strategic reasons, 
the occupation will have to be continued after complete in- 
ternal self-rule has been granted. In other cases the tutelage 
will outlast military occupation proper. Against the argument 
that it would become ineffective without military occupation 
stands the fact that political tutelage may be reestablished at 
any time either by the United Nations or by the executive 
powers of the international security organization. 

• 

PERSONALITY AND STAFF OF THE CONSTITUTIONAI, 

COMMISSIONER 

The functions of the Constitutional Commissioner are so 
novel, their effective performance so difficult, that only an ex- 
ceptional personality can qualify for the office. He must be, 
in the first place, fully conversant with the language and the 
cultural and political system of ’’the country for which he 
serves. Likewise he should have practical experience in demo- 
cratic procedures and institutions in his own country. A man of 
tact and firmness, of experience and incorruptible democratic 
convictions, he has to handle friends and enemies, hobnobbing 
turncoats^ .and unbending nationalist fanatics. A man of the 
world and of affairs, he must be the genuine friend of the 
nation which he has to assist in setting up democratic machin- 
ery and in maintaining it in working order. 

Can such intellectual and moral supermen be found? Their 
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responsibility is formidable, but is one to tempt the most 
ambitious. 

The Constitutional Commissioner can function only with 
the help of a technical staff of qualified specialists; and they 
should be chosen from all countries. Essential on the staff are 
men thoroughly familiar with the political and social condi- 
tions of the country under tutelage. Such familiarity may be 
found among refugees from that country who have acquired 
democratic experience in their lands of adoption. With tact 
and a gift for self-effacement they could make a genuine con- 
tribution. But, above all, the Constitutional Commissioner 
needs the help of nationals of the country itself, invited to 
join the staff. Without the cooperation of the indigenous demo- 
cratic elements, it will be hard for him to find his way through 
the labyrinth of political trends and movements, to appraise 
personalities, to gauge public opinion. The more readily such 
cooperation is granted and accepted, the easier it will be for 
him to convince the majority of the nation under political 
tutelage of his real purpose; namely, to help it build democracy 
from within. 

POLITICAL tutelage: mentorship or supergovernment? 

To the question whether the scheme implies political men- 
torship or a supergovernment, the answer is: Both. Which of 
the two aspects will be more marked in practice, cannot be 
determined in advance. The unknown x in thg equation of 
political reconstruction is\he mental attitude, the residual 
moral fiber, and the will to political regeneration of the people 
itself after its release from totalitarian dominance. There are 
so many irrational and unpredictable factors that the ultimate 
success of political tutelage cannot be foreseen. It is not even 
possible to forecast the attitude of the nation itself. In one 
country political tutelage may encounter bitter rewni^ent^nd 
violent opposition, and defeat its purpose by becoming the 
focus of a nationalist revival. In another country it may be ac- 
cepted as most sensible and advantageous. It is, and it will re- 
main, a political experiment. I remember vividly a conversa- 
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tion in 1920 with the late Professor Robert Piloty, a man of 
wide culture and profound democratic convictions, who was 
one of the official draftsmen of the then brand-new Bavarian 
constitution of 1919, a paragon of political democracy; Piloty 
commented in my presence that the framers of the constitution 
had committed a serious error. Asked facetiously which of 
many errors he had in mind, he answered: “We should have 
placed Bavaria for twenty years under a British governor.” 
His words were prophetic. How much misery the Allies could 
have spared Germany and the world at large if after 1919 they 
had extended the Germans more assistance in economic recon- 
struction, and less generosity in running their internal affairs 
as they pleased. Instead the Allies permitted, under the pro- 
tection of the Weimar constitution with its exaggerated con- 
cepts of political freedom, the rise of the nationalist movements, 
which advertised their intentions by the systematic assassina- 
tion of democratic leaders, by the glorified sabotage of the 
peace treaty, by the obstruction of incipient democratic gov- 
ernment, with the conniving reactionary courts and recalcitrant 
officials. If at that time, there had been imposed upon Germany 
a political Dawes or Young Plan to strengthen the democratic 
forces and keep the nationalist resurrection under control, the 
majority of the German people would have welcomed it. The 
Allies should have insisted on purging the civil service, the 
army, the bench, and the bar of antidemocratic elements; they 
should have insisted that the republic adopt stringent measures 
to defend the democratic order c'gainst its internal enemies; 
they should have insisted that foreign loans be withheld from 
use for secret rearmament and the rebuilding of the war poten- 
tial. But internal self-determination was sacrosanct, and other 
peoples’ governments were "none of our business.” And it might 
also be recrall^d that the financial tutelage imposed upon Austria 
in ^onn&tion with the League of Nations loans was popular 
in the country, which well realized that it could not pull itself 
out of the economic swamp by its own bootstraps, in the manner 
of the legendary Munchausen. 

Much of the success or failure of political tutelage will de- 
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pend on how the idea is “sold” to the people — ^whether as a 
penalty for past sins or as an aid toward a better future — ^and 
how it is executed in practice. It is likely that in every country 
an increasingly large section of responsible public opinion not 
only will resign itself to the temporary loss of internal self- 
determination, but can be convinced that this is the way to a 
better future. If a nation placed on probation has the oppor- 
tunity to prove its good will and its capacity for self-govern- 
ment, political tutelage may become acceptable as a step toward 
national redemption. 

GRADUALISM AND THE TESTS OF SEI.F-DETERMINATION 

A final argument may be added. Political tutelage operates 
as a shock absorber lor a nation used to being commanded by 
authoritarian rulers, either dictatorial or dynastic, that is 
plunged into sell-government. It provides for an internal cool- 
ing off period, the respite required for democratic incubation. 
It permits the people under political tutelage to manifest 
tangibly and measurably the sincerity of its conversion to polit- 
ical democracy. If a people is unwilling or unable to elect 
to its national assembly a majority genuinely dedicated to con- 
stitutional-democratic goverrrment; if the national assembly is 
unwilling or unable to devise and agree, by substantial majori- 
ties, on a democratic constitution; if, finally, the nation is un- 
willing or unable to ratify the democratic constitution by a 
substantial majority, it would certify beyond any doubt that 
the nation is not qualifiecAfor self-government, Snd, thus, can- 
not enjoy internal self-determination. Political tutelage must 
be continued until the nation has become ripe to govern itself 
in such a way as to leave no reasonable doubt that it has dedi- 
cated itself to political democracy. 

Political tutelage, thus, is chiefly an instrument of gradual- 
ism in the.x-estoration of internal self-determiifttion. The in- 
tensity of its political curbs and controls is correlzftive to the 
degree of political consolidation within the country. It is ob- 
viously impossible to keep powerful nations, essential for the 
stability of the European continent, permanently undei* mili- 
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tary occupation. It is no less impossible to admit the Axis 
states and their satellites, at once or within a predetermined 
period, to sovereign equality and the full enjoyment of sov- 
ereignty and self-determination. A realistic balance must be 
struck, between these two alternatives. The workable solution 
may be found in the progressive political rehabilitation of these 
nations — a gradualism which would permit them, by their own 
actions, to regain the confidence of their outraged victims and 
their own national dignity. If a people were kept under political 
tutelage indefinitely, and without hope of ultimate redemption 
by its own efforts, it would be made so desperate as to become 
a nation of incorrigible criminals. Political tutelage, therefore, 
must be conducted in a manner to regenerate its self-respect and 
to invoke its cooperation. It is for this all-important reason 
that the tutelage must be implemented by a conscious effort 
to restore political self-confidence to a nation — or, to be more 
precise, by the prospect that the nation will again be the 
custodian of its own freedom. This is the purpose of long-range 
measures, to be discussed in the next chapter. 

INTELLECTUAL RELIEF AND POLITICAL REHABILITATION 

Here is the point for a contribution to the much discussed 
and much abused topic of political “reeducation” of the de- 
feated. The sweeping generality that a defeated nation, or any 
people for that matter, can be “educated” from without — 
whatever this* means — is an arro^it fallacy. Not only is it 
tainted with the supercilious pretence of intellectual imperial- 
ism that the law can be taught to the lesser breeds by educators 
who themselves badly need education. Compulsory reeducation 
would defeat its purpose because it would be resented as a 
penalty. No nation can be made conscious of political values 
that are ^-ultivated abroad unless they have penetrated into 
its experiefice by its own efforts and have become incorporated 
into the national patrimony. But, in spite of such well founded 
skepticism concerning reeducation on a grand scale, the polit- 
ically* more advanced nations should* make the facts of their 
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democratic organization accessible, in appropriate ways, to 
nations which until now have seemed to be unimpressed by 
them. 

Political tutelage might well be considered to include the 
acquainting of receptive sections of a defeated nation with the 
principles and techniques of political democracy, which they 
know only as distorted by the totalitarian propaganda apparatus. 
During the years of occupation, some of the European nations 
were forced to live in an intellectual vacuum. What knowledge 
of the world outside they possess was imparted by party hire- 
lings in the universities, schools, the press, and the radio. If 
the peoples are to choose political democracy as their form of 
government they must first be placed in a position to learn 
something about it. It would seem proper for the Constitutional 
Commissioner and his staff to devote to this task an inspirational 
effort which may become, if skillfully conducted, an educational 
campaign for democracy. Willing recipients of such information 
are many among the educated, press, radio, and civil service, 
the new leaders on the political scene, and, last but not least, 
the common man who as voter has to make his choice. He 
should not adopt foreign patterns slavishly, but understand 
them so as to be able to adjust them to his national needs. Relief 
and rehabilitation have to fill not only the empty stomach and 
the empty tool shed, but the empty mind. 

This situation offers a unique opportunity to the political 
scientists of the United Nations. Guidebooks should have been 
distributed not only to th^soldiers on how to behave in a for- 
eign land, but to the foreign peoples on how to behave in a 
democratic environment. What is needed is a Baedeker through 
the world of democracy.^ ^ The constituent assemblies will not 
be in a mood to send visiting committees abroad to study for- 
eign institmions on the spot and to report back. We must bring 
the knowledge of political democracy to those who need »*, and 
must have it ready for their use; and we are woefully unpre- 
pared for this task. Books should demonstrate to the defeated 
that their defeat was not due to the greater resources J)ut to 
the superior forms of government of the United Nations. Such 



S52 POLITICAL RECONSTRUCTION 

information should be imparted objectively, adjusted to the 
different levels of popular demand and intelligence. 

How the Constitutional Commissioner will accomplish this 
important function is difficult to determine in advance. Refugee 
scholars might be used who, having acquired sufficient knowl- 
edge of and enthusiasm for democracy in their countries of 
adoption, could communicate these to their former country- 
men; but they would be distrusted as evangelists of the demo- 
cratic gospel because they are refugees. Concise descriptions of a 
popularly intelligible if scientifically unobjectionable level 
could be offered in translation — such as W. Ivor Jennings’s 
admirable little book The British Constitution, and Charles A. 
Beard’s The Republic. Primers on democratic institutions in 
the language of the country should be prepared and distributed. 
Local libraries should be stocked with more specialized material. 
Lecturers could be attached to the universities and radio 
stations. Informants on democratic constitutions and institu- 
tions might even be placed at the disposal of the provisional 
governments and the constituent assemblies, as technical ad- 
visers. The undertaking would be propaganda, but propaganda 
of a novel kind which would pay ample dividends in opening up 
minds heretofore closed to the democratic values. 

POLITICAL TUTELAGE AND THE "SPHERE OF INFLUENCE’’ 

The scheme of establishing political tutelage over the de- 
feated nationsf would be unrealistic .without some observations 
on a related though not necessarily^dentical phenomenon. The 
pattern of political control which begins to emerge in Europe — 
preluding, perhaps, similar power configurations in Asia and 
the Americas — strongly suggests the existence of what histori- 
cally are called “spheres of influence,’’ areas in which the interest 
of one or another of the great powers is predominant. 

Out dtithe war the United States, Soviet Russia, and Great 
Britain have arisen as the three "hegemonial” powers which by 
virtue of their space and size, population, resources, and prestige 
will by necessity control the world, at least for the extended 
period which coincides with reconstruction. The admission of 
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France to the inner circle of the world’s governing body of 
states may, or may not, be justified by historical and traditional 
reasons. In terms of actual political potentialities France is no 
longer a great power measurable by the standards of the Big 
Three. China customarily is added to the three great powers 
more for reasons of political aesthetics or for courtesy dictated 
by admiiation of the moral courage of the Chinese people than 
because of its capacity in the immediate, or even in a more 
distant, future to participate actively in the political direction 
of the world. In the opinion of the experts not corrupted by 
the mesmeric salesmanship of one of the most clever and at- 
tractive women of our time, China in spite of the ingrained 
tradition of social democracy, is not at present a democracy 
and perhaps is not even a state. 

Apparently the Biitish sphere of influence extends to the 
Mediterranean while the Soviet Union is the hegemonial power 
in Poland, Czechoslovakia, Hungary, Rumania, and Bulgaria. 
The United States, tor obvious geographical reasons, has no 
such zone of interest — a tact which may, or may not, strengthen 
its hand in political reconstruction. However, Austria is to be 
treated as a joint responsibility of all three powers though at 
the end of the war she found herself perversely slanted toward 
the Soviets. The zones ol influence touch and overlap in Ger- 
many in whose political condominium France also participates. 
Necessarily Germany will become the crucial test between the 
conflicting principles ofi joint responsibility _^nd sphere of 
influence. ^ 

That a great power exercises predominant influence in the 
area adjacent to it is a historical fact well known through the 
ages.i2 With it goes the realization that the international equality 
of states exists more in the imagination of writers of textbooks 
on international law and specialists in diplomatic protocol than 
in the reaf world which is governed by power, and ^iot—yet by 
law. Our thinking was bound to become “spatial.” Geopolitics 
is by no means a satanic invention of the evil genius of the 
Nazis. If stripped of the connotation of world domination, it is 
the inescapable result of geographical and demographiMl facts 
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which constitute the substructure and frame of interstate power 
relationship. Frank admission of this situation does not imply 
denial of the cultural, sociological, political value of the small 
state. On the other hand, the impact of technology and of eco- 
nomic and ideological integration of the world no longer per- 
mits the small state to exclude itself artificially from the larger 
area in which geography has placed it. Complaints that the plan 
for the international security organization neglects the small 
state emanate from the legalistic concept that the world society 
should be constructed along the lines of a corporation with 
equal rights for all stockholders. Small states are well aware 
that there is no escape from the facts of size and location 
and that existence within the orbit of a great power may 
be a better protection than a mechanical equality developed 
by international law. Political reconstruction would be much 
easier if it were generally recognized that small states are small 
and big states are big. 

In the past the political influence of the hegemonial state 
was limited, as a rule, to the international status and foreign 
affairs of the states within its reach. The “subordinate” states 
were expected to adjust their foreign policies to the interests 
and desires of the hegemonial power, but their internal or- 
ganization was not touched. Once more it seems as if our 
political thinking has to undergo considerable reorientation. 
Certainly the actual power relationship between the hegemonial 
state and the «"tates within its sphere of influence does not 
necessarily imply complete politidal control by the former 
over the internal affairs of the latter, converting them in effect 
into “satellite,” “puppet,” or “vassal” entities on the Nazi or 
Japanese pattern. The Atlantic Charter has not become so far 
denuded. But the Second World War has been fought primarily 
as an ideological war, and it is obvious that the hegemonial 
powe¥- cannot help having an interest in the forms of govern- 
ment of the states within its sphere of influence. None of the 
great powers would be indifferent to the emergence of a fascist 
form of government in any state within its area of control. 
By the same token the British would be disinclined to allow a 



THE DEMOCRATIC IMPERATIVE 365 

state within their sphere of influence to set up a Soviet form of 
government; nor, for that matter, would Soviet Russia con- 
sider a capitalist democracy in its sphere as a “friendly” govern- 
ment. Each controlling power will insist on at least a modicum 
of affinity in form of government within its sphere; and this 
attitude rests upon the realization of the influence of the form 
of government over the conduct of the foreign policies of the 
individual state. 

The situation is unpleasant and regrettable. It would have 
been infinitely preferable in European reconstruction for the 
three great powers to agree to exercise collective political con- 
trol over the liberated nations. Obviously the very concept of 
the sphere of influence is tainted by the old vices of power poli- 
tics and imperialism. From the viewpoint of the democratic 
rehabilitation of the peoples concerned, Europe should be 
treated as a unit and in unity by the great powers. This does 
not necessatily imply that there should not be distinct areas 
of military occupation assigned to each of the powers. A mili- 
tary condominium rarely if ever has proved beneficial. But the 
splitting up of Europe into different spheres of influence clearly 
contains the germs of future dissensions among the great powers, 
a danger which no international security organization can effec- 
tively control. 

A TIME FOR COURAGE 

The proposal to make certain peoples international wards 
for an indefinite time wilI\^oubtless be branded extravagant, 
outrageous, and absurd, as well as inoperable and impossible 
of execution. The plan is frankly revolutionary, reversing the 
accepted doctrine of unabridged internal self-determination, 
granted in the past even to nations defeated in war. But the 
Nazi onslaught against human civilization was not less un- 
orthodox. Tke world cannot risk a repeat performance. It can- 
not be too strongly emphasized that the counteAevolution 
against the ideas of i789> of which modern totalitarianism is 
merely the outward reflection, has not been stopped by the 
collapse of the dictatorship in Germany, where it reached^tech- 
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nological perfection. The assault against constitutional democ- 
racy is certain to continue in disguise and under cover, biding 
its time. Nor is there any assurance that the aggressor nations, 
reared in submission to authoritarian domination from above, 
would in defeat turn back to Damascus if left again to their 
own devices. An interlude of apparent contrition may fol- 
low. But it is most likely that the democratic forces in their 
midst will be outvoted and outgunned again, unless protected 
from outside, by the unchastened believers that might is right. 
The myth that the harshness of Versailles was responsible for 
Hitler and the Nazis has been exploded by the Germans them- 
selves, who in spite of Versailles became so strong that they 
could challenge the entire civilized world and missed only by a 
very narrow margin gaining the mastery of the world. For 
once, appeasement of the nation that brought untold misery 
upon the world and itself should not take precedence over 
efforts to establish a world order free from German aggression. 
Repentance, this time, should come before forgiveness. Polit- 
ical tutelage, or whatever name be given to Germany’s loss of 
the right to self-rule, is the keystone of world security. 
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The Sheet Anchor of Political Democracy 


THE LIMITS OF COMPULSION 

Political tutelage is merely a short-range means of political 
reconstruction. Its purposes are primarily preventive — to re- 
strict the internal self-determination of certain countries until 
democratic techniques can be established and their use taught. 
But institutions, important as they are, should not be over- 
valued. Imposed by command or accepted grudgingly, they 
will not “take” with an unwilling people. It is the freewill 
acceptance of such institutions by a substantial majority of the 
people which will make them work. The spirit cannot be com- 
manded, though it may be guided and protected against 
abuses. The situation was different in 1918, when the nations 
under political reconstruction turned to political democracy 
as the most obvious and generally accepted solution. After the 
Second World War there remain substantial authoritarian resi- 
dues; moreover political democracy finds strong competition 
in the appeal the Sovie»\^form of society exefcises on many. 
Nor should it be ignored fhat the success of a particular form 
of government is determined less by its intrinsic merits than 
by the social and economic conditions of the people living 
under it. Under propitious conditions the political institutions 
which embody the form of government are taken for granted, 
but in adv^sity a nation ascribes its plight to Hits fo]rm of gov- 
ernment. Democratization by compulsion — be it*ever‘^o be- 
nevolent — is futile unless made effective by the people's gen- 
uine cooperation. At best political tutelage is the crutch on 

See pp. 484-485 for footnotes to this chapter. 
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which the people have to learn to walk. But political tutelage, 
military occupation, economic restrictions, discriminations in 
international status, cannot continue forever, and will become 
increasingly difficult to maintain. The memory of human suf- 
fering is short; new generations in the victorious and the de- 
feated nations will grow weary of anything that breaks the 
normalcy of national development and international inter- 
course. Consequently, short-range remedies must be followed 
by long-range planning for political reconstruction. A more 
effective antidote must be found against the perversion of 
democratic government into authoritarian. Political tutelage 
alone cannot make democracy safe in the world. 

THE OPTIMISM OF DESPAIR 

One must venture an altogether different approach. 
Granted that the democratic form of government cannot be 
“rammed down the throat” of an unwilling and unprepared 
people. But, for a change, one might try to feed it to them 
as their regular diet, as their daily bread. The constructive pro- 
posal submitted here is to make the people themselves the 
custodians of their own freedom by giving them, individually 
and collectively, the explicit and formal right to participate in 
their government. 

The success of democratic reconstruction is predicated, in 
the last analysis, on the faith that every people, given the op- 
portunity, will prefer political democracy to any other form 
of government. As an article of faith^his assumption is beyond 
rational proof. On the other hand, if it is not provable, it 
cannot be disproved by the allegation that certain nations 
are congenitally incapable of, or intrinsically averse to, the 
democratic solutions of political organization. A considerable 
body of public opinion, sustained by the strong evidence of 
what ^pears to' be an almost unbroken record of atrthoritarian 
government, high-lighted by five wars of aggression within 
less than a century, finds the German people incorrigibly ad- 
dicted to autocracy and all that goes with it. If this asser- 
tion w6re provable, it would be, in the long run, safer and less 
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costly to the other nations, profiting by the opportunity of 
unconditional surrender, to put the German people to the 
sword, exterminating them to the last man, woman, and child 
in the human slaughterhouses they invented for the hapless 
Jews, slave laborers, and opponents, and to settle better people 
on their land. To the pessimists the only choice is between 
wholesale annihilation, which cannot be carried out for moral 
reasons, and permanent political tutelage, which cannot be 
continued indefinitely on technical grounds. 

There is only one way out of this impasse: to trust the 
people, even the German -people. This solution is dictated by 
what one may call the optimism of despair. Granted that, in 
the light of the giuesome evidence against Germany, optimism 
is as difficult as despair is facile. Human nature seems to be 
impossible of improvement. While we may have made progress 
in controlling the forces of nature, we have made none at all 
in controlling human nature. But history has reached the turn- 
ing point where economic laissez faire is to be abandoned in 
favor of social and economic planning, which aims at a ra- 
tional distribution of resources and wealth among the nations 
as the first step toward a more stable political order, and. we 
may make an attempt at political planning for democracy — 
provided it is a desirable form of social organization — without 
being accused of a stratospheric flight of imagination. 


THE GERMAN PEOPLE ARE.^EY INCORRIGIBLE? 

In not too distant a futifre the host of books on the incur- 
able viciousness of the German people will make strange read- 
ing, whether written by vain literati like Emil Ludwig, honest 
fanatics like Lord Vansittart, respectable pessimists like Frie- 
drich Wilhelm Forster, or unadjustable refugees like — But 
names are <jJious. Anti-German (as distinguished from anti- 
Nazi) books cannot be denied a definite moral justfficatiSn or 
practical function; democracies, even when at war, are re- 
luctant to excoriate the enemy. This is just one of the reasons 
why they are democracies. War-conditioned emotionalisia of a 
nation dragged to the brink of the abyss by the Nazi assault 
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may condone even hate books written by men who never have 
set a foot on German soil or never have met a German except 
in Hammersmith or Brooklyn. More offensive to historical 
sanity are those anti-German books which, in the guise of 
“objective” science, medical or otherwise, or under the pre- 
tense of “research,” discover the “roots of National Socialism” 
or the “German cancer” in every past expression of a German, 
or smell a “Thousand Years’ Conspiracy” or a “German 
Witches’ Sabbath” in everything any German did in the past. 
It is easy to compile statements from important or, preferably, 
unimportant Germans through the ages and present this au- 
thentic anthology of “Thus Spake Germany” as the mirror of 
the German mind.^ 

I hold no brief for the Nazis — or for the Germans. But 
whoever, in this time of absurd oversimplifications, is aware of 
the responsibilities of the scholar is compelled to qualify the 
distinction between “bad” and “good” peoples as un-Hellenic 
and un-Christian, and (what perhaps is worse) as undemocratic 
and unscientific. It applies the “folkish” imbecilities of the 
Nazis, which such books ilntiringly expose, to the Germans 
themselves, without thereby making the racial concepts more 
plausible or more provable. It is readily admitted that the wave 
of wanton destruction released upon the world by the hordes 
of mechanized mysticism will leave deeper traces, which will 
last much longer, than the traces after the First World War. 
Guernica, Warsaw, Rotterdam, Coventry, Lidice, Florence, 
and many more will remain as symbols of the evil long after 
they have arisen from the ashes. The horrors of the bestial con- 
centration camps will not easily be forgotten. No person in 
his senses will expect the maimed victims of the latest furor 
teutonicus to gather the perpetrators to their bosoms, without 
a prolonged probation under political tutelage. >4fter this war 
retr^uticfii, reparation, repentance must not be whittled away. 

But the long-range policy of political reconstruction is not 
served by assuming that all Germans are Nazis. It is not even 
true^hat all Nazis are Germans. Nazis are found in all coun- 
tries, in all climates, under all forms of government. Nazism 
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has become an international phenomenon, disassociated from 
Germany and therefore most unlikely to perish from the earth 
the moment it is destroyed in the land of its origin and perfec- 
tion, Even if it were provable that Nazis and Germans were 
one and the same, the proving would be utterly useless for 
political reconstruction. In this form the issue is not only 
irrelevant and immaterial; it is wrongly presented. What 
should be asked is. How could a perverse system of govern- 
ment take root primarily among the Germans? What is it in 
character, mentality, history, mores, that makes the Germans 
more receptive of the blandishments of power without justice, 
of force without law — in short, of autocracy? What is the 
explanation of their lack of resistance to authoritarian con- 
trol? Whether the Germans are Nazis is a moot question. But 
it is most important to remember that the Germans — even 
such as disliked or hated the regime — allowed it to root itself 
firmly in their soil. Certainly not all Germans were Nazis, and 
a majority might even have repudiated Nazism had they 
known where it would lead them. But the Germans as a 
nation tolerated the Nazi regime. The guilt of the German 
people is not intrinsic depravity and viciousness, but a lack 
of courage, a submissiveness to authority regardless of legiti- 
macy. The German people consented to be led by barbarians. 
The frantic efforts from exile of some former trade-union 
leaders and politicians to salvage Germany by absolving Ger- 
man labor from complicity in the national guilt, are utterly 
unavailing. Where was th<? Reichsbanner, the vaunted mili- 
tary organization of the Socialists for the defense of the Wei- 
mar republic, where were the powerful trade unions them- 
selves when Hitler seized the government in March, 1933? Not 
a single trade union defended itself to the last man with what 
arms it ha^.. Their convictions were mere paper, and their 
martyrdom is ex post facto. It was left to the defeiSe'?esS*Jews, 
decimated in the ghetto of Warsaw, to teach them and the 
world what courage and sacrifice mean in the face of over- 
whelming odds. The ineradicable guilt of the Germans-4s that 
they allowed the Nazis to overpower them without even mak- 
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ing the motions of armed resistance. Individuals have died for 
the cause of freedom in the concentration camps or in the 
underground. But for a decade and more there was no large- 
scale resistance — let alone mass resistance. And the number 
of refugees who fled from Germany without persecution for 
racial or personal reasons is appallingly small. Very few 
important Germans of this category — ^whether industrialist, 
artist, official — felt compelled to protest against the regime by 
fleeing abroad. Nor did the German masses rise in wrath 
against their masters when the sands of the Nazi regime were 
running out. The Italians at least have to their credit that 
they helped to down Fascism and the foreign cohorts in its 
service. Not in a single instance was there a duplication in 
Germany of the popular vengeance meted out to Mussolini. 
The guilt of the Germans is their collective cowardice, en- 
gendered by their national trait of submissiveness to any ex- 
istent authority. The Nazis had won an election, and there- 
fore were the “legal” authority. Later, when the regime seemed 
to be doing well, when easy victories were obtained over 
weaker and skillfully corrupted nations, when the loot from 
conquered Europe was siphoned down to the lowest layers, 
even the non-Nazis were German enough to support the Nazis. 
Collective cowardice became collective brutality. The forces of 
resistance to the evil were too weak. When lawlessness bears 
dividends, it is recognized as a respectable source of income. 

It is here that the lever of po^cal tutelage has to be ap- 
plied in order to lift the German people from the morass of 
collective cowardice and submissiveness, and to make possible 
their integration into long-range political reconstruction. His- 
tory records no basically “bad” people, in spite of the labeling 
of the Huns, the Saracens, the Mongols, and the Turks as such 
by their^ victims. Nor is there any historical rei;^n why the 
GerrilSns iftust remain aggressors in the future. Before Water- 
loo, France was the perpetual aggressor in Europe. What is 
needed now is a deliberate and conscious effort to build up 
and s^'engthen the Germans’ own resistance against ingrained 
authoritarianism, and to protect them in the meantime against 
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the evil spirits in their own midst. This is the reason why 
their political self-determination must be suspended until they 
are definitely converted to democratic principles and can re- 
sist unaided a relapse into the authoritarian tradition. For- 
cible political reeducation of a nation is as futile as imposition 
upon it of an alien form of government. Political reeducation 
must be by the Germans themselves, subject to proper pre- 
cautions by the victorious nations. Political tutelage is the sal- 
vation of the German people. 

Whether there will be a Hitler legend will depend as much 
on the victors as on the Germans. In the long run, a nation so 
gifted, so hard-working, so state- and authority-conscious, so 
law-abiding (abiding even by the law of lawlessness), cannot 
be denied a place in the community of nations commensurate 
to its geographical location and the weight of its numbers. If 
it be possible to protect the Germans against themselves, to 
create a consistent democratic core around which their erratic 
political mentality may congeal, it is in no wise hopeless to 
cure them of Weltfeindlichkeit, which, an acquired and not 
an innate quality, is of recent origin only. Universalism was 
formerly conspicuous in their intellectual heritage — as self-cen- 
tered introspectiveness, breeding power-worship and aggres- 
sion, has been since Bismarck. To date they have tried to ful- 
fill their destiny for dominating others. Why not turn the 
tables on them and offer them the chance of regaining, along 
with the respect of other nations, their self-respect and dig- 
nity? There is a strong ven%,of Weltfreundlichkeit in the Ger- 
man blood. After all, it was Kant who wrote The Eternal 
Peace, Beethoven and Schiller who bestowed on the world that 
hymn of human redemption, the Ninth Symphony, and 
Goethe who was the discoverer, molder, and apostle of Welt- 
litteratur, the world of universal art. 

It may sulind sacrilegious at this juncture, *bu^RfOT one 
believe that some day the Germans will make tolerably good, 
perhaps even model, democrats. This vision of political democ- 
racy as the German way of life may seem phantasmagoric so 
soon after the close of the European war. To believe iJi it is 
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the limit of “optimism of despair.” But no other alternative 
is possible. 

If hope of democratic integration is tendered to the Ger- 
mans, it cannot be denied, by the argument a majori ad minus, 
to the German satellites. None of them is a hopeless candidate 
for political democracy, granted active assistance, or at least 
freedom from interference, by the victors in the effort to free 
themselves from their authoritarian ruling classes. The tradi- 
tional paternalism of Central and Eastern Europe will disap- 
pear unless artificially bolstered from outside. The common 
man of this day and age is democratic-minded, and is no longer 
congenitally resigned to acceptance of commands from above. 
It is significant that neither the Italian nor any of the satellite 
nations has the reputation of being basically “bad.” The 
Czechs, as much accustomed to being subjugated by a ruling 
caste as the other nations of Eastern Europe, made a success 
of democracy within two decades after their liberation from 
the Austrian regime. Why should not the Hungarian, Croat, 
Austrian, Rumanian peasants, under proper precautions and 
proper guidance, learn the art of self-government like politi- 
cally older nations? But none of them can be trusted without a 
period of probation under political tutelage. 

A NEW INDIVIDUAL LIBERTY; THE RIGHT TO PARTICIPATE IN THE 

GOVERNMENT 

However, the crucial question is still unanswered: How can 
the long-range aim of political r^^nstruction, the conversion 
of traditionally authoritarian peoples to political democracy, 
be accomplished in practice? It is suggested here that every na- 
tion after the war should implement its bill of rights with a 
new political right, tentatively phrased as follows: “Every 
citizen has the right to participate in the government of his 
state ^hrfiu^h “democratic elections." It is assumectHhat, in con- 
formity with the practice of the majority of states, the bill of 
rights forms an integral part of the constitution and thus is 
protected against infringements by the government in office 
and gainst ordinary legislation by the parliament. 
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The essential purpose of including a political right, in tlie 
technical sense, in ,the catalogue of guaranteed individual liber- 
ties and social rights is to place every state on the basis of 
democratic legitimacy. To assign to every citizen the formal 
right to participate through democratic elections in the forma- 
tion of the will of the state, will be to make the people the 
custodians of their own freedom. Where such a right exists 
and is observed, the state by necessity is a political democracy. 

THE POLITICAL RIGHT AS POSITIVE LAW 

The student of comparative political institutions is aware 
that the catalogue of civil liberties, constitutional guarantees, 
and human rights which has entered into every bill of rights 
since the memorable precedents of the American and the 
French Revolution has become so highly standardized in all 
states on a certain political level that their respective bills of 
rights may be exchanged freely without losing much of their 
legal identity. Moreover, until recently their content was 
almost “frozen.” While the “frame of government” itself has 
changed considerably, not only from the over all viewpoint but 
frequently within the same state, the bill of rights was passed 
on to each succeeding generation almost without change. How- 
ever, what appears strikingly new in contemporary bills of 
rights, and sets them off from those formulated in the nine- 
teenth century, is the increasing insistence on and relevance of 
social rights. The phenomenon marks the transition from a 
liberal-bourgeois society to^ collectivist and intrinsically anti- 
capitalistic society. Technically the social rights differ from the 
“liberal” rights. They are not mere points of program or ideal 
postulates. They enjoin on the state definite obligations to be 
fulfilled by positive actions. 

The new “political” right suggested here is likewise positive 
in character. It is not a liberal right which rnerely* demands 
that the state refrain from interference with its exercise. It 
demands that the state take definite steps to implement it; 
that is, provide democratic elections which will enable the 
people to participate in the government by appointm^t and 
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control. To include a separate and definitely stipulated "po- 
litical” right in the catalogue of customa^ individual guar- 
antees is admittedly novel. For such a departure from a 
time-honored technique there must be a convincing reason. 
With the customary division of a constitution into the “frame 
of government” and the "bill of rights,” the arrangements for 
the formation of the will of the state, which reflect the form 
of government, were confined to the former. The bill of rights 
remained indifferent to the form of government. The right of 
the people to participate in government through democratic 
elections was nowhere explicitly stipulated. At best it was 
implied in the institutional structure of the frame of govern- 
ment. In our time more is needed if democratic legitimacy 
is to be a living reality. It demands a positive and unequivo- 
cal statement, as basic and paramount as any other indi- 
vidual right, even more so, since all other constitutional guar- 
antees are safe only where a nation operates its state as a 
political democracy. The right to participate in the govern- 
ment can no longer be left to insecure anchorage in the in- 
stitutions. It must penetrate into the mind of the people. By 
inclusion in the catalogue of individual rights the democratic 
form of government is stressed not merely as a technical device 
of government, left to the discretion of the individual state 
or nation, but as an irrefragable principle of universal validity, 
equal with freedom of religion, speech, personal liberty, and 
the rest. It is precisely to make political democracy mandatory 
that what heretofore has been ai^/institutional technique is 
presented here and now in the solemn form of an inalienable 
right. A state in which the people determine the will of the 
state through democratic elections cannot help being a polit- 
ical democracy. 

I am fully aware of the obvious objections. It would be 
absurd tp assume that putting the new political ’^ight on the 
patient paper of a constitution either would inaugurate, or 
could guarantee, the democratic millennium of peace on earth 
and good will to all men. If a military junta, or any other 
power'^roup in a particular state, is able to obtain control 
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o£ the armed forces and to impose dictatorship on the people, 
no constitution can prevent it. Tanks and airplanes are more 
eloquent than any tabulation of rights. Political power does 
not require a constitution to be effective. Illustrations abound, 
of how little constitutions mean when colliding with naked 
steel. Autocracy will not be made impossible until a demo- 
cratic world government checks it wherever it raises its head. 
No such world government is in sight. Dumbarton Oaks 
planned anything but a superstate. The San Francisco Charter 
is the frame of a world security organization, which remains 
indifferent to the internal form of government of its members 
as well as of other states. But the existence of a definite po- 
litical right would make autocracy and authoritarian usurpa- 
tion more difficult because it would openly violate an 
established right of the people. Where the people have the 
right to determine their government and to hold it to account 
by democratic elections, it becomes clearly illegal to introduce 
authoritarian elements into the constitution by stealth and to 
convert a constitutional state into an autocracy by indirection. 

THE CAUSAL RELATION BETWEEN HUMAN FREEDOM AND POLITICAL 

DEMOCRACY 

This is no foolproof guarantee against the overthrow of 
a government by force and violence, but is at least an improve- 
ment of the existing situation. In order to appraise the merits 
of the new political right, one must understand the techniques 
of modern absolutism. It ^id not spring into life as Minerva 
sprang from the head of Jlipiter. Modern dictatorship seizes 
power by the step-by-step technique of “legality,” bending 
democratic institutions to its own ends. It begins by under- 
mining and invalidating the traditional civil liberties. Only 
when constitutional guarantees have been sufficiently eroded 
does it shov^ its true colors. Denial of civil liberties is the 
hallmark of dictatorial regimes. Dictatorship cannot«exht«where 
civil liberties are intact. All other human rights are operable 
and effective only in a political democracy. Unless the cit- 
izens freely elect and continuously control their gover.^ment, 
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all individual liberties are in jeopardy. There is no historical 
record of any nondemocratic government which, in the long 
run, has respected civil liberties. Aristocratic England before 
the Reform Bill is no evidence to the contrary; otherwise the 
United States would be a British Dominion today. To the 
contention that even authoritarian monarchies granted their 
people civil liberties and maintained them, like Imperial Ger- 
many after 1871, the answer is that, while the administration 
felt itself bound by the existing positive law under the concept 
of the rule of law, civil liberties were observed only in so far 
as they did not interfere with the political aims of an authori- 
tarian government over which the German people had no 
control. Freedom of speech did not include criticism of the 
Kaiser, freedom of political organization did not apply to 
parties stigmatized as subversive; under Bismarck the Socialist 
party was outlawed for twelve years. Equal access to office was 
denied to political nonconformists and Jews. Individual rights 
exist, and are protected adequately, only in a political de- 
mocracy. The right to make and to unmake the government 
is the capstone of the entire edifice ’of civil liberties. This is 
the lesson contemporary dictatorship has taught us. Without 
the political right all other individual rights operate in a 
vacuum. 

WHAT ARE “democratic” ELECTIONS? 

Once more we must return to the maxim that we cannot 
ram our fornj of government do\^n the throat of another 
people. As explained previously,*^“political democracy” is a 
generic term, which does not imply a uniform pattern of po- 
litical organization or constitution. Within the limits of the 
“nuclear demands of democracy,” any variant of democracy 
is permissible. To object that, by stipulating a mandatory 
right of participation in the government, the st^te individu- 
alities-afe fastened to the Procrustes bed of a standardized 
political organization, is beside the point. The “nuclear de- 
mands” are wide enough to accommodate any existing or future 
* See^pra, pp. isg fiE. 
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realization of political democracy; but their interpretation 
should be so strict as to exclude any authoritarian double- 
cross. 

Because the new political right is intended for insertion 
into a legal document, its phrasing here is necessarily laconic. 
It would be made more intelligible by expanded expression, 
for which the reader is referred to my exposition of the 
"nuclear demands of democracy” earlier in this book.* Re- 
capitulation here would be merely repetitious. 

There is, however, one aspect which requires further ex- 
planation. In a political democracy the will of the people can 
be ascertained rationally only by democratic elections. Cor- 
relative to the right of the people to have democratic elections 
is the duty of the state to provide for them. But what precisely 
are “democratic” elections? 

(a) An election is democratic if, under the terms of the 
constitution, it provides for lepresentative legislative bodies 
(parliament, congress, councils, etc.), or for executive, admin- 
istrative, or judicial offices. The core of a political democracy 
is a representative legislature, elected by the people under a 
system of freely operating parties. But beyond the basic re- 
quirement of a representative legislature the individual state 
may adopt any political system adjusted to its national habits 
or needs. This permits any known variation of political de- 
mocracy, any form of the constitutional state that may be 
devised in the future, in which the government is elected, 
directly or indirectly, by |he citizens and remains accountable 
to them for its conduct of office. 

(b) An election is democratic if the will of the people and 
their control over the government are manifested at reason- 
ably frequent intervals. The election, however democratic, of 
one man to be the exclusive legislator and executive for an 
indefinite period — which is the hallmark of jCaesaristic dic- 
tatorship — would be illegal. Election, hence, of th« chief exec- 
utive and of the members of the representative legislature must 
be periodical, and reasonably frequent. Frequency and regu- 

* See supra, pp. iig ff. 
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larity depend on the habits of the individual state. Frequency, 
however, does not mean the perfect regularity of arithmetically 
equal intervals, in view of the practice of states which terminate 
the existing parliament by dissolution before its legal term 
of office has expired. 

(c) An election is democratic if it is operated by demo- 
cratically organized parties, and if its procedures and techniques 
permit the adequate expression of the will of the voters through 
representative institutions. Within these limits the individual 
state is free to elaborate its electoral laws as it sees fit. It is 
evident, however, that democratic standards should prevail 
in every stage of the electoral process. A democratic election, 
thus, is based not only on a democratic suffrage, but on a 
democratic electoral system. It should protect the voter against 
undue interference by state authorities, parties, groups, indi- 
viduals, through psychological pressure, excessive propaganda, 
intimidation, or violence. It should provide for secrecy of 
voting, impartial determination of the election results, elimi- 
nation of illegal and corrupt practices. Beyond these guarantees 
of a fair election no specific method of voting is mandatory. 
An election is democratic, whether based on the system of 
majority, second ballot, plurality, or proportional representa- 
tion. But democratic standards require that the majority ulti- 
mately decide. 

Political democracy is likewise compatible with other ra- 
tional manifestations of the popular will, such as referendum 
and initiative fyjr objectives of internal legislation; plebiscites 
for issues relating to foreign policy; the recall of officers and 
parliaments by the electorate; officially admitted opinion polls; 
direct participation of the people on the local and municipal 
level. Other methods of making public opinion articulate may 
be developed in the future. However, they could hardly con- 
form to political democracy if established as a substitute for, 
instead pf aij, implementation of, genuine representative bodies, 
which, in our mass society, will remain the primary method 
for expressing the will of the people. Nor would nonrational 
and nonmeasurable manifestations, such as parades, demonstra- 
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tions, mass petitions, private straw votes be considered as 
adequately expressing the will of the people. 

From the foregoing comments on the new political right 
it appears that, while establishing political democracy as the 
mandatory form of government in every state, it does not 
require a uniform political pattern, a “model” constitution, 
or other kind of compulsion. The ceterum censeo of this book 
is that autocracy as a form of government must be outlawed; 
and this can be accomplished only by destroying the dogma 
of the sanctity of internal self-determination. But it does not 
follow therefrom that a. specific form of government is to be 
rammed down the throats of other peoples. 

THE PROSPECTS OF REALIZATION 

Is there a chance that the right of the citizens to participate 
in their government will become incorporated into the national 
bills of rights? This is indeed a long-range feature of political 
reconstruction. The ideal solution would be for all civilized 
states, by an international convention, to agree to include the 
new political right in their existing or future bills of rights. 
But this cannot be expected within a foreseeable time. Yet 
the chances of acceptance by the several states are not alto- 
gether hopeless. States which practice political democracy 
would be disinclined to formal acceptance of a legal rule which 
appeared superfluous; but they might consider it for a future 
constitutional reform. On the other hand, states which write 
new constitutions for tlfemselves after the w5r, may find it 
advantageous to reinforce their democratic planning by con- 
verting political democracy into positive law. On the Axis states 
and their satellites the new right could be imposed by the 
peace treaties or through political tutelage. It must be re- 
membered that, as long as the tutelage lasts, enjoyment of any 
const! tutionil g^uarantee will be limited by the requirements 
of the tutelage; but if the new political right is *ncoi^orated 
in new constitutions it will become automatically operative 
as soon as political tutelage is sufficiently relaxed to allow 
normal operation of the democratic processes. MoreMifficult 
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will it be to win the ruling oligarchies in democratically mar- 
ginal countries to formal endorsement of a legal rule, ap- 
plication of which would endanger their restoration to and 
maintenance in political control. In such cases, diplomatic 
pressure failing, only world public opinion can compel a 
change. 

Thus, the realization of the postulate of making the cit- 
izens the keepers of their own freedom through a new political 
right depends largely on endorsement by public opinion at 
home, which must convince itself that here is a better guar- 
antee against the danger of recrudescent autocracy than any 
compulsion from without. This is a long-range educational 
process; but, with the memory of suffering under war and 
Nazi domination still fresh, the chances to make democracy 
a living reality would seem to be much better than at any 
time since 1918. The prestige of the democratic form of gov- 
ernment is immensely enhanced by the victory over the vaunted 
"efficiency” of the dictatorships. This opportunity should not 
be missed by the statesmen of the democracies. The iron must 
strike while- it is hot. The citizens standing on their democratic 
birthright should be supported against reactionary govern- 
ments eager to regain their prewar authoritarian control. It 
may even be hoped that, if political democracy is converted 
into a positive right of the peoples in some states, pressure of 
public opinion in others will compel their authoritarian gov- 
ernments to grant it likewise to their peoples. A government 
which refuses to accede to the derilocratic aspirations of its 
people will stig^matize itself before the whole world as lacking 
democratic sincerity. The impact of world public opinion, in 
alliance with the unrelenting opposition from inside, recently 
brought about the democratization of the authoritarian regime 
of Vargas in Brazil; and this resounding success of the demo- 
cratic idea was* all the more remarkable because Hhe dictator- 
ship in firafll, a member of the United Nations and an active 
participant in the European war, could have countered any 
official hint to change its form of government by insisting on 
the riglit of internal self-determination. Unfortunately, the 
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salutary effect was canceled out subsequently by the admission 
of dictatorial Argentina to the United Nations. 

The best prospect of long-range reconstruction lies in the 
formation of a Democratic International carried by world 
opinion beyond the national borders. 

* 

INTERNATIONAL PROTECTION OF POLITICAL DEMOCRACY 

(a) By an International Organization 

In an era which witnesses the emergence of a more closely 
knit international order one may well envisage an international 
protection of political democracy. The proposals of Dumbarton 
Oaks, to be discussed in the next chapter, may appear to some 
as the serviceable basis of a progressive integration of world 
security; to others as an unimaginative repetition of the Geneva 
system. But, whatever may be the international organization, it 
is certain that its methods are determined by gradualism, its 
aims by pragmatic requirements. First things come first, and 
the international protection of political democracy is not among 
them. The form of government of the member states of the 
international community, and their domestic and internal af- 
fairs, are so delicate and explosive that, for a long time to 
come, they will not be on the agenda of an international 
security system. The hope that the states, in the dithyrambic 
enthusiasm of the dawning brave new world, would sacrifice 
their internal self-determination on the altar of international 
brotherhood was utopian frojn the start. It has l)een convinc- 
ingly disproved by the rebounding nationalism of the peo- 
ples liberated from the New Order who insisted on cleaning 
house for themselves. What happened in Greece, Belgium, 
Italy, and elsewhere does not augur well for the self-limitation 
of self-determination. Even less would the great powers tol- 
erate any infringement of their internal sovereign^. Nobody 
in his senses can see a new League of Nations ordering the 
United States to let the colored people ride in the Pullman 
cars between Memphis and Chattanooga because their exclu- 
sion violates the international concepts of political democracy. 
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Unless the idol of internal self-determination is smashed, po- 
litical democracy within a state cannot become a legitimate 
objective of international law or international action. Only 
if and when the maintenance of political democracy is made a 
universally accepted international obligation of the states, will 
its violation constitute occasion for asking redress from an 
international organization. Generations will have come and 
gone — and perhaps another world war will have been fought 
— before an international solidarity has been created which 
will cause every state to consider infringement df political 
democracy in any part of the world as a matter of immediate 
concern. This far-distant stage of evolution can be reached 
only when nationalism as the paramount value has been dis- 
lodged and relegated to the subordinate place occupied now 
in international relations by religious differences. But the 
cloud has a distinctly silver lining. Nationalism seemingly had 
reached its zenith when Fascism and Communism began op- 
erating on transnational lines, irrespective of state boundaries 
and national sovereignties. What new values will replace na- 
tionalism to satisfy the human craving for spiritual ideals, are 
yet unknown. Poets and visionaries dream of a religious or 
humanitarian deliverance of mankind from the thralldom of 
nationalism and class consciousness. All this is mercifully hid- 
den by the veil of the future. We are not concerned here with 
Utopia; but if ever there is a “world state” it will be com- 
posed of subdivisions with a homogeneous form of government 
which cannot be any other tharv political democracy. 

(b) By an International Bill of Human Rights 

A less ambitious scheme — and one on which lately public 
opinion has become focused — is geared to the protection of 
political democracy through an international bill of human 
rights.* AJuh-sized discussion of the issue woufa not only ex- 
ceed the limits of this book but abuse the reader’s patience. 
Such proposals have been under advisement in the past, ad- 
vanced mainly by responsible individuals and respectable pri- 
vate ^oups, with the governments showing only a mild interest 
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on the side lines. Obviously it is a most fitting subject to 
include in an international convention or in any plan of a 
better international order. The unanimity with which the 
principles of human liberties, constitutional guarantees, and, 
more recentlyi also the social rights of the individual are ac- 
cepted in all civilized states, and the similarity of the institu- 
tions resulting therefrom, evidence that the problem of world- 
wide guarantee of human rights has reached the stage in which 
its international treatment has become imperative, difficult as 
it may seem to find formulations precise enough to bind each 
state to the principles and yet elastic enough to allow adjust- 
ment to national requirements. 

The lesson inherent in the causality between democracy 
and the respect of individual rights, on the one hand, and 
between dictatorship and their negation, on the other, was not 
lost on the nations. The Inter-American Conference on Prob- 
lems of War and Peace of Mexico City (Final Act of March 
8, 1945) emphasized, throughout, the international character 
of the essential rights of man by making their observance and 
protection “an essential principle governing the relations be- 
tween the States of the American community” (“Declaration 
of Mexico,” Resolution XI, nos. 12 to 14). It is noteworthy 
that among the “American Principles” is stressed (no. 1 1) “the 
fervent adherence of the American States to the democratic 
principles which they considet essential for the peace of Amer- 
ica” (italics supplied). Iq addition, the Mexico conference 
demanded in a specific resolution (XL) the international protec- 
tion of the essential rights of man and extended them, beyond 
the traditional catalogue of individual rights proper, to the 
principles of social betterment, declaring them “a matter of 
international public interest” (“Declaration of Social Principles 
of America,” ^Resolution LVIII), a milestone op the road to- 
ward international recognition and guarantee of s»ciah^ustice 
and security. 

The proposals of Dumbarton Oaks ignored the issue. But 
at San Francisco, at long last, real progress was achieved. Sen- 
ator Arthur H. Vandenberg’s insistence on the inclusion of 
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justice and human rights as the ultimate objectives of any 
security organization, together with the protest of progressive 
public opinion against the lack of idealism and moral courage 
of Dumbarton Oaks, induced the American delegation to spon- 
sor the proposal that “respect for human rights and the fun- 
damental freedoms for all without distinction as to race, 
language or sex” be included among the purposes of the in- 
ternational security organization (Chapter I [3]), and that the 
functions and powers of the General Assembly pertain likewise 
“to assist in the realization of human rights and basic freedoms 
for all” (Chapter V, section B [6]). The redrafting of the pre- 
amble by General Smuts served the same end. 

Considering the progress the idea has made among civilized 
nations, it is logical to enjoin the recognition of, and compli- 
ance with, essential human rights on the defeated nations in 
the peace treaties and make their fulfillment a specific objective 
of political tutelage. 

But even if it were possible to convert a definite catalogue 
of essential human rights into the common law of nations it 
would be a long, very long way from acceptance by individual 
states to enforcement against a recalcitrant state or govern- 
ment. The unsurmountable road block is once more the doc- 
trine of internal self-determination and the corresponding duty 
of the states not to intervene in the internal affairs of the 
others, reiterated and reaffirmed by the Mexico conference and 
San Francisco*- Recognition of individual liberties as positive 
internal law must remain a dead* letter as long as there is no 
world organization capable of enforcing them against a vio- 
lating state or government. What has been said before on the 
impossibility of protecting political democracy without an ef- 
fective world organization applies no less to the enforcement 
of an international obligation to observe the agreed content 
of an iliteniational bill of human rights. 

The problems are too technical to be treated here in detail, 
and the following illustrations may suffice: 

Aiv internationally agreed individual liberty will be vio- 
lated, as a rule, by an authoritarian government at the cost 
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of its people as a whole, or of a disfavored minority. Who is 
to bring the conflict to the cognizance of the international 
authority, and how? What will happen if diplomatic pressure 
or friendly intercession of the international organization proves 
of no avail? Should the aggrieved group be permitted to bring 
the issue before the international organization or an interna- 
tional tribunal? Should this be permitted at once, or only 
after it has been proved that the group affected has met with 
what international law qualifies as “denial of justice” before 
the state courts? ® Who is to say whether justice has been de- 
nied in the decision by a municipal court or legislative body? 
Who is to interpret authentically the state constitution in- 
voked by both the government and the aggrieved individual 
or group? Would any state permit its own subjects to arraign 
its legal government before an international organization or 
court without accusing them of disloyalty or even treason? ■* 
Under a number of important state jurisdictions no national 
may sue his sovereign state or its representative, the govern- 
ment. Obviously a malevolent government would leave no 
stone unturned to prevent its nationals from bringing a case 
of violated individual liberties before the international or- 
ganization. Who would be authorized to sue, since interna- 
tional law operates only between states or at least collective 
entities of an international character, and does not apply to 
individuals and groups? ® 

On the other hand, should the international organization 
maintain, in every state, “olipervation posts,” charged with cer- 
tifying violations of internationally agreed individual rights, 
by the state government, state courts, state legislature? How 
would they overcome obstruction of their activities by the 
authoritarian government? One remembers the sabotage di- 
rected after 1919 against Inter-Allied control commissions in 
Germany, which, after all, at that time was a democra^'^. What 
would happen if an authoritarian government, supported by 
a packed or corrupt parliament, denied the accusation and 
resorted to self-defense against eventual sanctions? Moreover, 
the enforcement of internationally agreed individual ^berties 
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would presuppose the existence of an international tribunal 
for conciliation, arbitration, and decision of such controversies, 
or at least an International Human Rights Commission. How 
could the internal conditions in a state become the objective 
of international adjudication without making observance of 
internal or municipal law an international obligation of the 
states? To grant an international court jurisdiction over is- 
sues which the state asserted were purely domestic would con- 
stitute a revolutionary departure from the existing practice 
in international law. Moreover, such controversies, being of an 
eminently political character, rarely would lend tliemselves to 
consideration by an international tribunal. How could the 
award or decision be enforced against an obstinate govern- 
ment or state if diplomatic pressure proved unavailing? Should 
refusal to comply be overcome by international sanctions? 

Such objections, all grown on the luxuriant soil of un- 
abridged internal self-determination, could be multiplied with- 
out end. They all amount to this: An international bill of 
rights would remain merely a declaration of pious intentions, 
if administered by authoritarian governments which had no 
interest in the preservation of individual freedoms. The en- 
forcement is so closely linked to the existence of an effective 
international organization, pledged to uphold political democ- 
racy universally, and with teeth in it, that, as long as there 
is no such organization, the plan cannot be considered as serv- 
iceable for the protection of political democracy. It is a vicious 
circle which can be broken only the universal acceptance of 
political democracy as form of government. 

required: a democratic international 

At this point some summarizing conclusions are in order. 
Recurrence of autocracy in such states as are habitually in- 
clined ^ expoSed to it must be prevented by political tutelage; 
this simultaneously will develop democratic incentives enabling 
the people, at the end of the term of probation, to operate 
political democracy by themselves with a better prospect of 
success^ An international protection of political democracy can 
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be expected only after the dogma of internal self-determina- 
tion has been discarded. As long as it exists, long-range plan- 
ning for political reconstruction must draw its strength from 
the democratic impulses of the people in each country. The 
proposal to grant citizens in the bill of rights, as a new indi- 
vidual liberty, the formal and solemn right to participate in 
their government through democratic elections, would provide 
the anchorage of political democracy in the positive law. But 
its success in any country will depend largely on the active 
support of the democracy-inspired public opinion in the world 
at large. Wherever autocracy, under whatever forms, raises its 
ugly head, democrats in all lands must rally behind the sub- 
jected people and, if they by themselves are unable to shake 
off the yoke, make its cause their own. A Democratic Inter- 
national is' the only guarantee of political reconstruction, 
which, in turn, will be lasting only if guided by the Cate- 
gorical Imperative of Political Democracy. 



CHAPTER III 


The Serpent in Dumbarton Oaks 


Twenty-five years after the Committee of Fifteen had sub- 
mitted the draft of the Covenant of the League of Nations to 
the Peace Conference of Paris, the government experts of the 
United States, Great Britain, Soviet Russia, and China pre- 
sented to the world their Grand Design of International Se- 
curity under the appellation “The United Nations,” known 
as the proposals of Dumbarton Oaks. While the Covenant 
makers of 1919 had to build from scratch, the bricks being 
mainly the utopian schemes poets, philosophers, and vision- 
aries had dreamed through the ages, the men of Dumbarton 
Oaks had before their eyes and on their fingertips twenty 
years and more of the bitter and tale-telling experience of the 
League of Nations, together with an unprecedented wealth of 
private suggestions. They must have been, and probably were, 
deeply conscious of the ideological character of this world 
conflict because democracy and autocracy, reflecting two mu- 
tually exclusive ways of life and systems of government, cannot 
harmoniously rxist together in One World. All official war 
and peace proclamations, from the Atlantic Charter to Mos- 
cow, Teheran, and Yalta, had preached and breathed the will 
to end once for all that threat to civilization — autocracy and 
despotism. What could have been more natural than to hope 
that Dumbarton Oaks would place a definite ideal before 
mankind, be it, called freedom, humanity, dignity of man? But 
seemin^y s«ch esoterics were deemed unbecoming to a legal 

* Reprinted, with some modifications and additions, from Current History, 
Vol. 8, No. 44 (Apr., 1945), pp. 310 ff., by kind permission of Events Publishing 
Co., Inc. 


See p. 485 for footnotes to this chapter. 
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document. Even the word “democracy” is conspicuous by its 
absence from the entire charter of peace. But the least that 
could be expected was that the proposals of Dumbarton Oaks, 
calling a spade a spade, would declare frankly that the peace 
of the world can best be secured by the elimination and out- 
lawry of autocracy as the primary cause of war, and that the 
most common threat to peace is the internal organization of 
a state which threatens the freedom of its own people and with 
it the security of its neighbors and the world at large. One 
who believes that only free nations can cooperate freely in a 
free world cannot fail to register deep disappointment that 
Dumbarton Oaks, even more legalistic and less realistic than 
Geneva, failed to face squarely the crucial issue of this war 
and the coming peace. 

THE NEW password: THE “pEACE-LOVING” STATE 

However, the men of Dumbarton Oaks knew that inter- 
national cooperation can be expected only from nations which 
consider peace as their primary ideal. For this reason they 
adorned the text with the new password “peace-loving,” used 
as the requisite of the states participating in the future security 
organization. Says Chapter II (i): “The organization is based 
on the principle of the sovereign equality of all peace-loving 
states.” The expression is repeated in Chapter III (i) “Member- 
ship in the organization should be open to all peace-loving 
states.” 

The concept “peace-lovjng” as the attribute of the state 
of the future has a distinctive Anglo-Saxon flavor. Obviously 
it takes the place of the term “self-governing states” contained 
in Article i of the Covenant of the League.* The word “peace- 
loving” is hyphenated. Honi soil qui mol y pense. It is some- 
thing more than an unexpurgated residue of rhetoricism, of 
which the Dumbarton Oaks document otherwise is,.remark- 
ably free. Used deliberately as a legal term, it must be sub- 
jected to that precise interpretation which the law calls for. 

Analysis of its substance requires an incursion into semantics. 

* 

• See supra, p. 5. 
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At first sight it might seem difficult to conceive, logically and 
factually, of a peace-loving state. The term seemingly was used 
for the first time at the Moscow Conference of 1943; and Presi- 
dent Roosevelt — a rare master of the word — in his statement 
accompanying the publication of the proposals spoke no less 
than three times of peace-loving "nations.” The same formula 
is used in the report on the Crimea Conference. Is the differ- 
ence in terms — which may seem inconsequential to many — 
accidental or deliberate? 

It is hard to imagine a state as "peace-loving.” The state, 
as an entity, is an abstraction, like the conceptual and organi- 
zational frame of the people who compose it. Even organicists 
and corporativists to whom the state has become a personali- 
zation imbued with reality would hesitate to concede that the 
state is capable of such anthropomorphological attributes as 
"love” and "hate.” "The state” as such neither loves peace nor 
hates war. It is the people of the state, the nation in the state, 
or the government representing the state that loves or hates. 
Consequently, “peace-loving state” is a misnomer or, perhaps, 
an absurdity. 

This semantic analysis is not altogether irrelevant, because 
die term has great practical importance in determining the 
original membership of the international security organiza- 
tion and in the admission into membership of states ineligible 
at the foundation that qualify in the course of time; perhaps 
also in applying sanctions to a member state which, qualified 
as peace-loving today, might tuiji not so very peace-loving 
tomorrow. It may be mentioned in passing that the new security 
system does not provide procedure for excluding a member 
previously admitted to the group. 

THE PROOF OF “PEACE-LOVINGNESS” 

At jjhis Juncture it may be asked: How does a state, or a 
nation for that matter, prove that it is "peace-loving,” and on 
what evidence do other states convince themselves of this? One 
need not be a prophet to foresee that the world will be treated 
to the edifying spectacle of the states scrambling for a precious 
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piece of paper, the certificate of “peace-lovingness,” as the 
membership card in the club called the United Nations. It 
would be unfair, prejudicial, and dangerous to “freeze” cer- 
tain popularized suppositions of history to the point of ascrib- 
ing to certain states intrinsic or congenital “peace-mindedness,” 
and denying the attribute, on similar historical value judg- 
ments, to others. The ancient Romans would never have quali- 
fied for membership by the token of peace-lovingness: the 
temple of Janus was closed only twice during the entire Ro- 
man history. Historically, the record of aggression of the Turks 
or the French is as bad as that of any European nation. Or 
would the Swiss be classifiable as “peace-loving,” whose sons 
for centuries have fought the battles of foreign condottieri and 
potentates? The Swiss Reisldufer — a man who goes abroad to 
fight merely for the sake of fighting — is a historical phe- 
nomenon. 

Can it even be said that a nation is “peace-loving”? It is 
an incontestable truth that in every nation the mass of the 
common people are peace-loving and deeply averse to aggres- 
sion. But the common man is inarticulate. Those who deter- 
mine the Gestalt of a nation organized as a state are the 
government, the ruling classes, the intellectuals, and not the 
anonymous and amorphous masses. Within the multitudinous 
manifestations of practically every nation there may be found 
streaks of militancy; war-minded individuals and even whole 
strata, aggressive books, philosophies, creeds. The French had 
their Action Fran^aise as tly Germans had their Alldeutscher 
Verband. The question whether a nation is peace-loving can- 
not be objectively answered. Evidence from the general climate 
of public opinion may indicate a trend; but at best it will 
be subjective and far removed from the definiteness a legal 
term requires. Unless the term applied to a state, a nation, 
a people, is exactly defined, it will suffer the same superficial 
and convenient formalization as its predecessor in the Geneva 
Covenant — the “self-governing” state; and a self-governing 
state is ;cDpre conceivably and provable than a peace-loving 
state. 
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However, what is logically conceivable and practically prov- 
able is the peace-mindedness — or its opposite, the aggressive- 
ness — of a specific government in a specific state. It is com- 
paratively easy to judge whether a government of a state is 
peace-loving at a given time: by its words and deeds, by what 
it preaches and practices. Moreover, if the government of a 
state is controlled by elections and parliamentary procedures 
the programs of the political parties operating it may be re- 
vealing. It is not the peoples that are aggressive and unmindful 
of the values of peace, but only their governments, or the 
groups which at a given time hold political power. A govern- 
ment which promotes and tolerates aggressive nationalism, 
preaches and practices militarism, extols the virtues of martial 
life in its propaganda' and acts, does not qualify as “peace- 
loving,” But, under international law which governs the pro- 
posals of Dumbarton Oaks, the international security 
organization cannot exercise such value judgment without 
entering the forbidden field of the internal affairs or form of 
government of other nations. 

THE SKELETON IN THE CLOSET: SOVEREIGNTY 

This leads to another disappointment evoked by the Dum- 
barton Oaks proposals. “Peace-loving” is used (Chapter II [i]) 
in connection with another term which turns out to be an old 
acquaintance in international law: “The Organization is based 
on the principle of the sovereign equality of all peace-loving 
states.” At first sight this formul^ is* a much desired improve- 
ment of the Geneva system. Since the international security 
organization is prima facie not based on the principle of uni- 
versality — in several places the proposals refer to “states not 
members of the Organization” — is it the tacit assumption that 
there are to be two classes of states — namely, those which are 
peace-loving and therefore enjoy sovereign equality, and those 
which do not love peace and therefore are not entitled to 
sovereign equality? This writer at least would welcome the 
distinction because it would strip a non-peace-loving state of 
its protective cloak of sovereign equality and permit collective 
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intervention by the international security organization when- 
ever its internal affairs threatened international peace. 

But such jubilation is premature, as a glance at other pro- 
visions of the document will demonstrate. The United Nations 
is intended primarily as a security instrument: in the words of 
Chapter I (i), “to maintain international peace and security.” 
Its purpose is "the prevention and removal of threats to the 
peace and the suppression of acts of aggression or other breaches 
of the peace.” A commendable aim, and one which might 
make one condone the neglect of the new League, letting first 
things come first, to indicate that peace, though an aim in 
itself, must serve the higher aim of mankind, that is, to be 
free. It is further conceded that it is ascertainable, by objective 
standards, what technically constitutes an act of aggression, 
difficult as this task was found to be in the past. But what, pre- 
cisely, is a “threat to peace”? For the answer one must look to 
Chapter VI (The Security Council) and to Chapter VIII, en- 
titled, somewhat clumsily. Arrangements for the Maintenance 
of International Peace and Security, Including Prevention and 
Suppression of Aggression. This chapter deals with the pacific 
settlement of disputes between states. The gist of Section A 
is their ultimate settlement through the Security Council and, 
if justiciable — a dangerous admission that there are still in- 
ternational conflicts which are not accessible to judicial set- 
tlement — through the international court of justice. So far, so 
good. But what is offered here by the right hand is forthwith 
taken away by the left.oThat sinister provisityi of the Geneva 
Covenant — a veritable jaA-in-the-box — reappears in that the 
machinery for the compulsory settlement of disputes “should 
not apply to situations or disputes arising out of matters which 
by international law are solely within the domestic jurisdiction 
of the state concerned.” ^ In plain language this means that 
all that belongs to the internal sovereignty, of the member 
state is still taboo for the international organization, even 
though the internal conditions in a country may constitute 
the most direct threat to peace. “Domestic jurisdiction” is 
merely another way to recognize the unmitigated sovereignty 
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o£ all states over what they consider to be their internal afiEairs. 
Here emerges an insoluble conflict with the new concept of 
the “peace-loving” state. The new Covenant does not admit — 
any more than the older one — that a threat to peace can arise 
— ^and that most threats to peace do arise — from the internal 
conditions and circumstances of a state; and even if it were 
admitted, the security organization can do nothing about it 
because these are all within the “domestic jurisdiction” “by 
international law.” It is obvious that, in terms of the Dum- 
barton Oaks proposals, the form of government and the in- 
ternal affairs of a nation, however “threatening” they may be 
to the peace of its neighbors and the world at large, can never 
constitute legally “a threat to peace” and become a legitimate 
concern of other nations “by” international law. If this inter- 
pretation is correct — and it can hardly be disputed — Section 
B of Chapter VIII (Determination of Threats to the Peace 
or Acts of Aggression and Action with Respect Thereto) nar- 
rows its scope automatically to threats to peace which actually 
have had international repercussions, and excludes every po- 
tential threat to peace which emanates from an autocratic or 
despotic government inside a country. Aggression, once more, 
is artificially isolated from its cause and origin — that is, the 
actions of an aggressive government which has succeeded in 
bludgeoning internal opposition into acquiescence in its ag- 
gressive intentions. 

It is regrettable — ^and may well be tragic — that Dumbarton 
Oaks missed th^ opportunity to block both threats to peace 
and aggression by boldly stating that only democratic states 
(that is, states in which the government is answerable to the 
people) are eligible to membership in the United Nations. 
If it is true that the masses of the common people are peace- 
loving — and this cannot be disproved — it follows that a gov- 
ernment controlled by the people must also be peace-loving 
and cann€t bei aggressive. If it is argued that Russia would not 
have consented to such a formula, the answer is that we do 
not know whether the Russians would have objected to it. But 
the world, has waited — ^and again waited in vain — ^for a way 
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out of the vicious circle created by the irreconcilability of an 
international organization with internal sovereignty. 

The preceding discussion demonstrates that the term “peace- 
loving” might easily become tlie pivot of the entire security' 
system. From the start it is decidedly its most vulnerable point. 
The serpent of internal sovereignty, under the protective col- 
oration of the term “peace-loving,” has found a new abode in 
the shade of the Oaks of Dumbarton. 

THE ECHO 

It is a matter of record that die proposals of Dumbarton 
Oaks have nowhere evoked much popular enthusiasm — least 
of all among the smaller nations which were not admitted to 
the deliberations. 'Fhis is, perhaps, due to the overlegalistic 
phraseology of a document devoid of any literary appeal, and 
to its lack of idealism and ideological courage. Emotionally the 
proposals have been a dud. By way of illustration take a small 
nation — Uruguay. The little I.a Plata republic, with a popu- 
lation hardly greater than that of Philadelphia or Los Angeles, 
by virtue of her democratic antecedents and the genuinely 
democratic climate of her people and government, can claim 
the respectful attention of the other nations, large and small. 
The government of President Amezaga was the first to present 
its objections against Dumbarton Oaks in the form of counter 
proposals. The “Fourteen Points of Uruguay” - proclaim that 
the new security system should serve a concrete moral aim; 
namely, the “dignity of the human personality.’,' International 
security, thus, is an end — a most desirable one to be sure — but 
not an end in itself (Point II). Uruguay does not shy away from 
the word and the thing, democracy, which is and should be the 
basis of any world organization (Point XII). Nor are differences 
between juridical and political controversies admitted; there are 
no controversies which are not subject to legal and, hence, 
judicial settlement (Point VI). While Uruguay, with no defense 
of her own except the law, naturally remains averse to any 
kind of intervention for the sake of power politics, and there- 
fore firmly adheres to the Pan American principle of nonin- 
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tervention — her government is equally averse to the principle 
of unlimited and illimitable sovereignty (Point VIII). But 
what is perhaps the most progressive approach to the crucial 
problem is found in Point XII: 

The government of Uruguay is of the opinion that the world 
organization must support the system of collective security ... by 
not admitting the incorporation of nations which profess doctrines 
of aggression and war; violate the principles of law, justice, and 
liberty; and, thereby, are disposed to undermine, remove, and de- 
stroy the public peace of the world. 

Democracy, in its opinion, is the most solid and the highest 
guarantee of the peaceful living-together of the peoples, and in the 
democratization of the international society one should recognize 
the most perfect system for the maintenance of peace and secu- 
rity. . . . 

For this reason it is understood that the world organization 
should not demand of its members, prior to admission, a specific 
[concrete] form of government. It must, howex>er, require of them — 
in the name of its ideals and the interests of all peoples attached to 
peace — that effective respect he paid to the essential liberties in- 
herent in the human personality. 

In the political and moral environment of those regimes in 
which there exist the right of criticism and the freedom of opinion 
and of creed, in which . . . terror and misery do not crush the 
conscience, it is next to impossible that the autocracies gain power 
and could lead the peoples with impunity into the bloodshedding 
and the destruction of a new war. [Italics supplied.] 

Thus one of the smallest and least powerful countries has 
the political vision to see, and the i^toral courage to demand, 
that democracy internationally, i<i the relations between the 
nations, be implemented by democracy internally, in the rela- 
tions between the government and its people. 

Last but not least, it is the Catholic Church, speaking 
through its hierarchy in the United States, which raises its pow- 
erful voice in a^statement a issued by one hundred*and eighteen 
archbishops «and bishops, in favor of internal freedom as the 
prerequisite of international order: “A nation which refuses 
to accord its own people the full enjoyment of innate human 
rights (<^vil and religious) cannot be relied upon to cooperate 
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in the international community." And there is no organization 
on earth which has a more universal and profound experience 
in interstate relations and international rule than the Catholfc 
Church. 

THE SAN FRANCISCO RIDDLE 

At the time of this writing the San Francisco conference 
has not yet completed its charter. But among the amendments 
to Dumbarton Oaks suggested by the “Big Four" is one which 
refers to the issue discussed on the preceding pages. It is pro- 
posed to delete from Chapter II (Principles), Paragraph i, the 
phrase “peace-loving," so that the text would read: “ The Or- 
ganization is based on the principle of the sovereign equality 
of all states.” But “peace-loving” is retained in Chapter III 
(Membership), Paragraph i: “Membership of the Organiza- 
tion should be open to all peace-loving states." If this is Jct 
become the final text of the San Francisco Charter one would 
ask: How can the international security organization be based 
on the principle of the sovereign equality of all states, whether 
peace-loving or not, and yet membership be open only to all 
peace-loving states? The ancient master logicians would prob- 
ably have answered: A white horse is not a horse because it is 
white. 


Epilogue on the Word and the Flesh 

The Reader: I am one of the people who bought your 
book. I like the title. I read it to this point — • 

The Author: Thank y6u. There are not many who had 
your patience. 

Reader: Don’t interrupt me. I did not interrupt you for 
389 pages. Now it is my turn, before you lead me farther into 
the wilderness of your contradictions. I want to find out a 
few things, before you “ram them down my shroat” — to use 
one of your favorite phrases. • 

Author; You are welcome. .What can I do for you? 

Reader: Your book is the product of a one-track mind. 
You are an iconoclast. You run amuck against what you call 
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the dogma of internal self-determination, of which nobody 
knows anything. I never had heard of it before I read your 
bbok. But I grant that it has something to do with those Nazi 
gangsters. If we had only known that they would try to do to 
us what they first did to their own people, we should not have 
objected if the British and the French and the Poles and the 
Czechs had marched on Berlin on February 28, 1933. 

Author: Why just on that day? 

Reader: That was when Hindenburg signed the emergency 
decree suspending the fundamental rights of the German 
people. That was the first step of Hitler’s world aggression. 

Author: How do you happen to know of this date? 

Reader: I have it from your Hitler book; you called it 
the “Magna Carla of the concentration camp.” 

Author: I realize I am talking to a distinguished reader. 
5’it why did you fail to include the Americans in this Berlin 
picnic? 

Reader: We were isolationists at that time. We had no 
business in Berlin. Why sliould we? The British and the French 
were much closer to it. 

Author: Very interesting. But now American soldiers have 
had to die by the thousands on the same road to Berlin. Would 
it not have been mucli cheaper — 

Reader: Don’t confuse me with your dialectics. I concede 
your thesis is correct that other peoples’ governments are our 
concern. What I wanted to say is this: You are not a real demo- 
crat. You always speak of democracy; but you do not believe 
in it, and you do not even wish to* sec it practiced. Democracy 
is consent and persuasion, not force and compulsion. You want 
to attain and to stabilize democracy by undemocratic means. 
What you call political tutelage is a huge undemocratic fraud 
because it is based on bayonets and tanks and airplanes. No 
respectable peeple would stand for it. No democratic public 
opinioiT could evolve under it, even if tutelage became “invis- 
ible” as you say. And you have admitted that not even the 
Germans are intrinsically bad. 
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Author; What is wrong with force, if I may ask? Your 
concepts of peace and democracy are rather old-fashioned. 
Almost everybody agrees now that force is evil only if usecT 
for evil purposes. Peace cannot be maintained without force. 
If peace has to be secured by force because some nations are 
not peace-loving — or, more precisely, because the governments 
of some nations are aggressive — why should not democracy be 
upheld by force if a minority in a nation dislikes it and is 
bent on destroying it? Only the purpose of force and the ends 
of compulsion vitiate its use. 

Reader: Is not democracy freedom to be free, or not to be 
free? 

Author: It seems you are a good dialectician yourself. But, 
like most people, you confuse democracy and liberalism. Demo- 
cratic reality and liberal ideology do not necessarily tally. Their 
historical coincidence is gratuitous and perhaps unfortunate?* 
Liberalism, laissez faire, tolerance, or whatever you call the 
attribute of th^ liberal, is only an attitude and not an end in 
itself. 

Reader: You need not hammer that in. I know you are a 
lukewarm liberal in order to appear as an ardent democrat. I 
am not quarreling with you on this issue. I am tired myself 
of political liberalism, which lets the common people of another 
nation become slaves in order to sell more oil, refrigerators, 
and cars to its government and big business. But is not democ- 
racy likewise only a means to an end, and not an end in itself, 
a form, to be filled with sulfstance — with, let us sa^, humanism, 
religion, or other spiritual values? 

Author: No, here you are mistaking cause and effect for 
means and ends. Political democracy is an end in itself and 
the cause of all spiritual values, because it signifies self-realiza- 
tion and freedom without infringing upon similar rights of 
others, as liberal laissez faire is apt to do. In the Idn^run polit- 
ical democracy cannot exist in patches and spots; it must be- 
come universally accepted. It cannot be secure when it is in- 
terspersed and interspaced with autocracy. Would you be 
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happy if a neighbor in your apartment house had a room full 
of explosives? 

Z Reader: I don't answer this one. It is too obvious. But 
there is something else which irritates me throughout your 
book. You know the gospel of St. John? 

Author: In a fashion. 

Reader: It speaks of the word and of the flesh, that the 
word was made flesh, or something of that kind. It seems to me 
you overestimate the p>ower of the word. You are a constitu- 
tional lawyer and rather fond — too fond, I venture to say — of 
the skills of your trade. A constitution is nothing but an an- 
thology of exalted verbalisms and sanctified semantics, an 
empty shell, unless filled with the spirit. The best constitution 
on paper may not work in practice. There are scores of illustra- 
tions. The least ambitious and least dogmatic constitutions are 
' the best and the most lasting. How can you make the word 
flesh? 

Author: There you have hit the buH’s-eyp. As one who 
has made the study of constitutions a life pursuit, I am only 
too aware of the limitations of institutional arrangements and 
constitutional formulas. Their value is correlative to the will 
to abide by them and to live by and with them. But constitu- 
tions, limited as their function may be, are essential for modern 
states. The peoples of Europe have lived too long without a 
written constitution; they will need it as the tangible symbol 
of their liberation, as the point of crystallization for the spirit 
which I do hbpe will be a democrStic spirit. 

Reader: I remain skeptical as to the importance of written 
constitutions in reconstructing Europe. You don’t seem to think 
much of the Four Freedoms. They are hardly mentioned in the 
book. The common man will be satisfied only if he has freedom 
from want and freedom from fear, in that order. He will not 
care much feft the other two, freedom to worship and freedom 
of speech, ^’reedom to worship, he had even under the dictators; 
and freedom of speech does not get him bread and jobs. But 
want and fear cannot be removed by a formalized constitution 
or by "any legal arrangements, for that matter. 
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Author: You are mistaken here. Dictatorship it political 
power without constitutional limitations. If a coijstitution 
limits the powers of the government over its people and they: 
use against the people, the common man need no longer have 
fear of his government. Where the citizens appoint their gov- 
ernment, through democratic elections, and can throw it out 
when it becomes oppressive, that personal insecurity is re- 
moved on which fear, the most formidable weapon of modem 
totalitarianism, thrives. How much talk was there in our coun- 
try about the dictatorship of our late President? But on Novem- 
ber 8 the Sovereign spoke. Do we fear our government? 

Reader: What about freedom from want? You cannot 
change economic conditions by a piece of paper with high- 
falutin promises of social betterment. 

Author: I agree with you that a constitution cannot create 
favorable economic conditions. Political democracy doe^ilOt 
guarantee economic democracy. We no longer live in the 
climate of the naive eighteenth century, which believed that, as 
soon as a people gave itself a well constructed political constitu- 
tion, a happy society would emerge. But a constitution guaran- 
teeing social rights and with power in the hands of the majority 
— the working people — may well attempt to change unfavor- 
able economic conditions, remove the control of monopoly 
capitalism, curb the excesses of big business, redistribute the 
soil among free farmers, give them credits to operate their 
land, in short, become the legal basis of economic democracy. 
The law is the most effecti^ve instrument for improving eco- 
nomic conditions. 

Reader: I am still unconvinced that the European peoples 
will entertain toward constitutions the romantic, mystical atti- 
tude the British and the Americans have developed. The Euro- 
peans have had so many constitutions that they cannot possibly 
take a new constitution very seriously. 

Author: This cannot be answered definitely until we know 
more about the European mind under the conditions of re- 
stored freedom. It may well be that the political activism which 
dictatorial propaganda glorified among the masses and the in- 
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tellectuals has captivated them, making them wholly apathetic 
toward the idea of a new constitution and even toward their 
form of government. Nor do we know how much communism, 
so difficult to reconcile with what we understand by political 
democracy, will mean to them. Misery breeds political radical- 
ism. On the other hand, it may well be that in the long run 
they will rally around a constitution, if only as a symbol that 
arbitrariness, lawlessnes,s, and personal insecurity have come to 
an end. Moreover, a constitution is always a compromise, and 
the art of living together is to make compromises. 

Reader: Since you have misgivings yourself about the 
chance that a new constitution would mean much to the com- 
mon man, how would you propose to alleviate them? 

Author: You are raising a serious problem. Rebuilding 
what may be called the constitutional consciousness of a people 
Tdigiit be regarded as one phase of re-creating a general confi- 
dence in the processes of law. It requires time; and political 
tutelage will give this, permitting not only the incubation of 
democratic values which have been lost, but the consolidation 
of the lost sense of law. It is a problem of education — self- 
education if you prefer. The internal cooling-off period will 
help the peoples to get their bearings and to know their own 
mind. After all, the generation is still alive which wrote, with 
considerable enthusiasm and general participation of the 
people, the democratic constitutions of 1919 and after. People 
who have been^commanded autocratically from above may well' 
relish the opportunity to do theis" own commanding. 

Reader: I am going to punch another hole in your plan 
of political reconstruction. I fail to see the importance of your 
new political right. What difference does it make if a few 
lines are inserted into a bill of rights? Autocratic government 
brushes it aside together with the entire democratic constitu- 
tion. Your proposal not only reflects your inveterate propensity 
for legal rules and institutions, but seems to me outright 
constitutional ventriloquism. How do you answer that? 

Author: I am fully aware of it. Europe is not expected 
to be a political fool’s paradise at once. She is about to enter 
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another long period of unrest, shifts, experimentation, the 
birth pangs of a new order. The new political right is not 
a magic charm which will make political democracy universaUfT 
and universally stable. It is not a recipe for the period of 
European hospitalization. At best it will be helpful for the 
convalescence of the patient. Any doctor knows that a person 
will recuperate faster if he is acquainted with the processes of 
recovery, and if his cooperation is enlisted. The political right 
will become fully operative only at a later stage when some 
modicum of democratic stability has been reached. It is, as 
I pointed out, a long-range proposal for political reconstruc- 
tion. In the meantime the custodianship of the United Nations, 
or of the Anglo- American-Russian Triplice, or of the new inter- 
national security organization, involves the duty to see to it 
that autocracy is not restored in those countries which lie in 
the autocratic or authoritarian danger zone. Here politittkl 
tutelage has to keep the seeds of coming disaster from being 
sown in the new constitutions. The concept of the political 
right cannot be envisaged in isolation; it must be related to 
political tutelage and the right of collective intervention in the 
internal affairs of a nation in which autocracy rises again as a 
threat to peace. The political right is no panacea for political 
ills. But it may do no harm, and probably will do much good. 

Reader: If political democracy is “frozen,” so to speak, as 
the exclusive form of government, will it not prevent or delay 
the evolution of better forms of social and political control? 
Would the Russians be willing to share in the exclusion of their 
own form of government, which they consider to be superior to 
political democracy? 

Author: Two questions skillfully combined. As to “freez- 
ing” political democracy, I should be glad enough if it could 
be done. I cannot think of any better form of government, 
and it is capable of endless improvement and refinement. What 
the Soviets would do, I cannot tell. Some people would tell 
you that the differences between the Soviet democracy and 
ours are more apparent than real. We have to wait until con- 
ditions inside Soviet Russia can be studied. * 
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Reader: If it should be found that Russia is an autocracy, 
would not the thesis of your book require the democratic states 
begin a crusade against the Soviets to eliminate it? In this 
sense, is not your book an open invitation to the Third World 
War? 

Author: Speculation should be left to the radio commen- 
tators. I may be accused of being a doctrinaire, and perhaps 
I am. But even a doctrinaire can be enough of a realist to 
believe that politics is the art of the possible. Or, to put it 
differently, bridges should be crossed only when you reach 
them. 

Reader: You seem to take it for granted that the Anglo- 
American-Russian power triangle will continue in harmony 
and friendship as the stewards of European reconstruction. 
What becomes of your plan, if they fall apart? What becomes 
uf^-the collective right of intervention, if Soviet Russia sup- 
ports a German government which Anglo-Saxon powers con- 
sider authoritarian, or vice versa? • 

Author: Here, you have scored again. Throughout, the 
book has avoided playing poker politics. My plan of political 
reconstruction — and as yet I have not seen any plan based on 
a different assumption — depends on the stability of the alliance 
between the Anglo-Saxon nations and Soviet Russia. If this 
cannot be maintained over a long period of European re- 
cuperation, the history of the Grand Alliance after 1815 will 
repeat itself, with immensely aggravated consequences. No 
renovated League of Nations, qo international security or- 
ganization, no scheme of brotherhood of the United Nations, 
can be an effective substitute for the three-power configuration. 
This is, in the last analysis, the real message of San Francisco. 
I cannot think of any period of modern history in which the 
national interests of the three leading world powers were so 
identical with *the interests of the world at large*. 

Reader: What does this cryptic statement mean? 

Author: American foreign policy has two basic principles 
which, fortunately, dovetail. One is that we must never allow 
a situation to develop in which the British have to choose 
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between us and Russia. Whatever difficulties may arise between 
us and the British, on land, on the sea, and in the air, th^ 
must be compromised. And we must make it easy and com^ 
fortable for the British to resign themselves gracefully to the 
role of junior partner in the Anglo-Saxon power combine. If 
they wish to assume leadership in Europe, they may do so. 
They know much more about Europe than we do. The other 
principle of American foreign policy is. that we must cultivate 
the friendship of Russia. Under no circumstances must ideo- 
logical differences make us forget the fact that the United 
States has fewer points of friction with Russia than with any 
other great power on this narrow globe. Both nations are self- 
contained — both, vigorous and ambitious peoples devoted to 
technological progress. If our relations are not disturbed by 
our differing ideologies, the three-cornered guardianship will 
provide the breathing spell which the world needs for finfing 
its equilibrium. 

Reader: You envisage, then, the Anglo- American-Russian 
Triplice as a Holy Alliance in reverse, enforcing political de- 
mocracy instead of monarchical legitimacy? Is this the in- 
trinsic reason why you wish to see intervention restored at 
the expense of internal self-determination? 

Author: In substance, you are not far wrong. Only you 
are insinuating a distortion of causality of which I am not 
guilty. The technical principle behind the Grand Alliance 
was that the affinity or hqpiogeneity of internal^ forms of gov- 
ernment in the world of Euwpean states was the prerequisite 
of peace. The malodorous reputation of the scheme stems from 
the fact that a proper principle was applied for improper 
purposes — namely, the suppression of liberalism and democ- 
racy. The statesmen of the time had a clear conception of 
"good” and “bad” forms of government which^ unfortunately 
was diametrically opposed to ours. If their principles was turned 
to ends of which we disapprove, it does not follow that it was 
wrong in itself. If our Triplice would enforce the establish- 
ment of political democracy where it does not exist, and^defend 
it by intervention where it is threatened by autocracy, I would 
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not object. Democratic legitimacy seems to me to be the most 
sjforth-while war and peace aim. 

• Reader: I was waiting for this cue. You said that the 
Triplice should defend political democracy against the rise of 
autocracy, if necessary by intervention. At least one of the 
Big Three, Mr. Churchill — ^who cannot have seen your manu- 
script except by extrasensory perception — seems to have swal- 
lowed its thesis hook, 4ine, and sinker, marching his soldiers 
and generals against the people in Greece and Belgium, against 
the same people who disown their obsolete governments and 
wish to have men of their own in power. If the proof of the 
pudding is in the eating, how does this kind of intervention 
taste? 

Author: Emotionalism in politics is little better than doc- 
trinairism. I am afraid you miss the point. I deplore as much 
as you do the use of British troops against the forces of the 
Greek Resistance. But on the very premises of democratic 
legitimacy the British probably had no other choice. The fact 
that they fought valiantly against the Germans does not justify 
the Communist-inspired ELAS in short-circuiting political de- 
mocracy with minority rule, which could only jeopardize the 
holding of normal elections. Private armies, however honorable 
their origin, have no place in a country aspiring to the political 
democracy which we must assume the majority of the Greek 
people wish to see. I agree with Mr. Churchill’s statement to 
the Commonj on December 8, iftl4, that mob rule is not 
democracy. If elections are recognized as the only way of choos- 
ing a form of government, or as the best way, intervention to 
make them possible is not only justifted — it is necessary. If 
intervention against the rise of autocracy is permissible, inter- 
vention against Communism — still considered in the Western 
world as a forpi of autocracy — also is permissiblp^. 

Reader; But certainly Count Sforza is not a Communist. 
Would you defend, on the same grounds, the British govern- 
ment’s veto against his appointment as Italian Foreign Min- 
ister irj the second Bonomi cabinet? 

Author; Strongly as I would support the intervention by 
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the British in Greece on the basis of this book, no less strongly 
must I condemn their attitude toward Count Sforza, who ^ 
not only a leading Italian democrat but a believer in an Italian 
republic. The British say that the armistice conditions imposed 
upon defeated Italy give the Allies the right of intervention. 
That may well be, and would conform with the postulate of 
political tutelage. But the veto against Count Sforza is inex- 
cusable, although it may be explained by the desire of His 
Majesty’s government to save the Italian dynasty, for ideo- 
logical reasons of the affinity of* the monarchical form of gov- 
ernment. 

Reader: What are we going to do about it? I remember 
you quoted before the “Declaration on Liberated Europe” 
included in the Yalta Report. Yes, here it is: “When, in the 
opinion of the three governments, conditions in any European 
liberated state or any former Axis satellite state in EuiTJpe 
make such action necessary, they will immediately consult to- 
gether on the measures necessary to discharge the joint re- 
sponsibilities set forth in this declaration.” Why is this sensible 
formula not being applied? 

Author: This cross-examination should be conducted un- 
der the rules of procedure. I can testify only to what is my 
personal knowledge or observation. In the first place, your 
chronology is wrong. British intervention in Italy and Greece 
as well as the recognition of the Polish Provisional Govern- 
ment in Lublin antedated the Crimea meeting. The three 
^talesmen devised at Yalta a i^le-of-thumb solution which tried 
to square the circle between the British inclination toward 
what, rather euphemistically, they call “constitutional” gov- 
ernments of the liberated countries on the one hand, and the 
Soviet request for “friendly” governments in countries adjacent 
to Russia on the other. I have the impression that the formula 
was one of President Roosevelt’s happy compromises. At any 
rate it went far beyond the United States’ consistently pursued 
policy of strict nonintervention that was reaffirmed in Secretary 
of State Stettinius’ declaration of December 5, 1944. 

Reader: Unless such political reticence is merely a relapse 
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into our old habits of isolationism, is it in the interest of the 
{j^oples of Europe, our people, and the ideals of political de- 
mocracy? Was it isolationism disguised as nonintervention 
which made us recognize Argentina and withhold recognition 
from a democratic coalition government in Austria? 

Author: Don't ask me. Ask the Department of State. 

Reader: But a Democratic Holy Alliance, or, as you style 
it, a Democratic International, must have its Metternich — a. 
democratic Metternich, to be sure. Where is he? You would 
hardly assign this role to Churchill or Stalin? 

Author: We had him. He lies in a grave in Hyde Park. 
As to the future I am not a prophet. All I can say is that even 
in democratic states those who wield power become conserva- 
tive from the sheer weight of their responsibility. They are 
by necessity disinclined toward innovations and experimenta- 
TioS'. The power engine of any state must run on a laid-out 
track; it cannot risk derailment. Those in control do not even 
like to change direction. ' 

Reader: I realize that the responsible statesmen are too 
busy to read books like yours. But what about their advisers? 
They rely on a huge staff of experts, professional diplomats, 
professors of international law, geography, and what not. Wash- 
ington is full of them. After all, you should know. If you could 
convince them, or some of them, would it not be possible to 
reach those who handle the controls? Is this not the way, in 
our complicated age, ideas become weapons? 

Author: I admire your optimism. You have the layman’^ 
deference to the experts and the technicians on the staff. Un- 
fortunately I cannot concur. Professional diplomats? You will 
find fewer convinced democrats among the career Tories than 
might be expected in a government of the people, by the 
people, for the^ people. You do not realize the col^sal ignorance 
of Europeap affairs even among the experts. And you under- 
estimate the aversion of all experts to anything new and un- 
tried. The expert is a man wfio knows everything about prece- 
dents. [The moment he deviates from the beaten path of the 
precedent he is no longer an expert: he is a schemer, dreamer. 
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visionary — call him by what other flowering epithets come to 
mind. The international lawyers? To the members of the sacre^ 
guild any solution which is not sanctified by precedent is “po-- 
litical” and beyond the pale of the law. How much labor has 
been wasted on treating the war criminals under due process of 
law, instead of preparing a list, an ample list, of men hors de 
loi, who should have been hanged whenever and wherever they 
were captured. But to turn to our problem: To the vestal vir- 
gins of the law of nations, the fact that a frontal attack is 
directed against an accepted and uncontested doctrine of inter- 
national law means only one thing: that the attacker is not an 
international lawyer. International law does not recognize 
intervention in the internal affairs of other peoples. It is not 
done, it is not good form. There is no precedent for it, and 
therefore it' cannot be law. International law is the most timid 
and static of all branches of the science of politics. 

R£ADf:R: What about historians? After all, to my lay mind 
the value of history seems to be that it enables the living gen- 
eration to cope better with the present and the future by 
understanding the past. 

Author: That is what you and many historians think. But 
history is not social engineering in reverse gear. History is not 
made according to plan, it just happens. There are naive people 
who believe that a world war’s end is like a fairy tale, the 
villains being punished and the good being rewarded. It does 
not happen that way. W^jile in international j^w and diplo- 
juatic affairs the power of precedent is hard to defeat, precedent 
is not even recognized in history. The lessons of history are 
squeezed out by the force of circumstances when actual situa- 
tions have to be mastered without delay. 

Reader: Is this a roundabout way of saying you do not be- 
lieve your pr^osals will be accepted? 

Author: Your question is pertinent. A reader has the in- 
alienable right to be convinced that the author believes in 
what he proposes. If, in addition, the author succeeds in per- 
suading his public of the soundness of his ideas, he has, written 
a tiseful book. I am competent to express belief in my ideas and 
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proposals, but I am not competent to judge whether 1 have 
convinced my readers. 

Reader: So a book of a speculative nature like the one 
before us would constitute a valuable contribution to the sub- 
ject, even if its premises and conclusions are not shared by 
responsible statesmen or acted on by them? If so, 1 am inclined 
to consider your book — I do not wish to hurt your feelings — a 
complete failure. 

Author: No hard feelings on my part. I have no illusions 
about the practical effect of my labor. Frankly, I do not expect 
my suggestions to have any effect after this war. The doctrine 
of internal self-determination has a thick skin against which no 
book, however penetrating, can deliver more than a pinprick. 

Reader: Is not the imposition of military rule over occu- 
pied Germany, without any indigenous government, a gratify- 
mg* indication that your blueprint of political tutelage is being 
translated into practice even before it was known to the powers 
that be? « 

Author: I wish you were right. But I remain skeptical. 
The dogma of internal self-determination is too deeply in- 
trenched to be dislodged within measurable time, even though 
in the case of Germany sheer necessity may have caused it to 
be temporarily suspended. I should not be surprised at the 
emergence, before this book is published, of a German gov- 
ernment with Anglo-American blessings, with exiled Weimar 
politicians, bourgeois democrats, politically “neutral” business- 
men or experts, and one or two rnti-Nazi generals — as if such 
a thing existed — thrown in for good measure. People like their 
political cocktails old-fashioned. And I do not know what kind 
of “friendly” government the Russians will permit to rise 
“spontaneously” in their zone east of the Elbe. 

Reader: What about the satellite states ancj- other habit- 
ually nondemocratic countries? 

Author: What is happening in Italy offers little hope on 
this point. I am afraid nobody, except the Russians within 
their sphere of influence, will bother to enjoin the oligarchic 
cliques to keep faith, for once, with their peoples. And among 
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the satellites there will be set up new “democratic" regimes, 
if we are lucky, under respectable and well intentioned mjpi 
— but more likely controlled by turncoats, adventurers, and 
rogues. They will be given full faith and credit by the war- 
weary world, and the Aristotelian cycle will begin anew. 

Reader: If you are so pessimistic about the usefulness of 
your book in practice, why, for heaven’s sake, did you ever 
write it? * 

Author: The question is not pertinent; it is impertinent. 
It goes beyond the obligations an author has toward his read- 
ers. But I shall try to answer it. Our international planners 
are agreed that the coming world organization will be effective 
only if “sovereignty is diluted.” But rarely if ever are they 
specific on this point. The least that can be said of this book 
is that it is An attempt to demonstrate that sovereignty does not 
permit eating the cake and having it too. One cannot irOpSke 
or demand restrictions on external sovereignty for the sake of 
an international organization and, at the same time, leave 
internal sovereignty in form of government intact and un- 
touched. In all likelihood, a government based on the will of 
the people would be internationally minded and would con- 
sent to the requirements of international cooperation. If sov- 
ereignty, thus, were conceived as internal self-determination 
intelligently limited, no compulsion from outside would be 
called for. Before this problem can be approached, the Atlantic 
Charter has to be dismanjled, the ax has to be yielded against 
.the idol of internal self-detormina lion, and the gap has to be 
filled with the concept of democratic legitimacy. 

Reader: One last question, though you will find it also 
impertinent. Do you relish the role of the little David with a 
fountain pen against the Goliath of international law and 
practice? . , 

Author: I do, and I do not. To be a lonely, voice crying 
in the wilderness is sometimes hard on the larynx. No oak is 
felled by one stroke, but some one has to make the first stroke. 
Perhaps in one hundred or in three hundred years son^^ reader 
will dig out a dusty copy of thU book in a public library and 
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proudly discover k long forgotten author who, at the end of 
^e Second World War, anticipajed a basic prerequisite of 
•world peace which, in his time, will be as self-evident as the 
dogma of internal self-determination is now. Incidentally, I am 
not fighting quite alone. Thomas Jefferson once observed: “I 
do not indeed wish to see any nation have a form of government 
forced upon them; but if it is to be done I would rejoice at its 
being a free one.” . " 

Reader: Jefferson knew what he was talking about. And 
he was a good democrat. Did he really say that, or did you 
make it up? 

Author; Now this is the limit. Please remove your presence. 



Footnotes 


Part One 


CHAPTER I 

1. Whether a formal document styled “Atlantic Charter” was 
ever drawn up physically and signed is still a mystery. At his press 
conference on Dec. 19, 1944, President Roosevelt, asked whether 
Mr. Churchill signed the Atlantic Charter, answered that nobody 
had ever signed it, and that no copy of it exists. The agreement 
consisted of little scraps of paper with notations in the President’s 
handwriting or jotted down by Mr. Churchill, Mr. Sumner "Weifles, 
and Sir Alexander Cadogan. These notes were given to the radio 
operators* of U* S. S. Augusta and H. M. S. Prince of Wales. Most 
of the records of the Prince of Wales went down with her off Singa- 
pore on Dec. 10, 1941. 

Phenomenologists may decide whether a thing which never has 
existed is real, none the less. 

2. Basic objections to content and extent of Art. 3, as far as 
this writer was able to note, were raised only by Henry Laugier, 
“A Weak Point in the Atlantic Charter,” Free World, vol. 1, pp. 
568-570 (Jan., 1942). Sec also Emery Reves, A Democratic Manifesto 
(New York, 1943), pp. 80 If.; idem, “A Challenge to the Atlantic 
Charter,” New York Times Jiiagazine, Apr. 23, 1944# pp. 9 ff. Art. 3 

^ij criticized also by the Brazilian economist Eugenio Gudin, Para 
um mundo melhor (Rio de Janeiro and Sao Paulo, 1943), pp. 59 ff. 
For a frontal attack against Article ’3 containing a succinct state- 
ment of the main thesis of the present book, see Karl Loewenstein, 
“The Trojan Horse,” Nation, Aug. 26, 1944, pp. 235 ff. See also 
Karl Loewenstein, Proceedings of the American Law Institute, vol. 
20 (1942-43), pj?. 183 ff. 

CHAPTER II 

1. The problem is largely unexplored in the literature. For 
scattered observations see Ellery C. Stowell, Intervention in Inter- 
national Law (Washington, 1921) — the leading treatise in«£nglish 
on intervention; Paul Fauchille, Traite de droit international 
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public (8th ed. by Henry Bonfils, Paris, 1922), vol. 1, pp. 580 fF. and 
p^^sim; William E. Lingelbach, "The Doctrine and Practice of In- 
tervention in Europe,” Annals of the American Academy of Polit- 
ical and Social Science, vol. 16 (1900), pp. 1 ff. 

2. For the following discussion see, among others, Robert 
Redslob, "Vblkerrechtliche Ideen der franzdsischen Revolution,” 
in Festgabe fur Otto Mayer (Tubingen. 1916), pp. 273 ff.; Georges 
Scelle, Precis de droit des gens (Paris, 1934). vol. 2, pp. 263 ff.; 
Fauchille, op. cit., pp. ^^46 ff.; Boris Mirkine-Guetz^vitch, Droit 
constitutionnel international (Paris, 1933), pp. 64 ff. 

3. Moniteur Universel, Apr. 16, 1793: “La Convention Na- 
tionale declare au nom du Pcuple Fran^ais qu’elle ne s’immiscera 
en aucune mani^re dans le gouvernement de's autres puissances; 
mais elle declare k meme temps qu’elle s’ensevelira plutot sous ses 
propres ruines que de suffrir qu’aucune puissance s’irnmisce dans 
le regime int^rieur de la Republique, et influence la creation de la 
constitution qu’elle veut se donner.” 

.5^4. Article 119: "Le Peuple Fran^ais ne s’immisce point dans le 
gouvernment des autres nations, il ne souffre pas que les autres 
nations s’immiscent dans le sicn.” For text see Ldon Duguit and 
Henry Monnier, Les Constitutions et les principales' lois politiques 
de la France (5th ed., Paris, 1932), p. 78. 

5. Moniteur Universel, Apr. 22, 1792: "Chaque nation a seule 
le pouvoir de se donner des lois, et le droit inalienable de les 
changer A son gre.” 

6. See Title XIII, Art, 3, of the constitutional plan submitted 
to the National Convention on Feb. 15 and 16, 1793 (Year II), 
in Duguit and Monnier, op. cit., pp. 36 ff. on p. 65: “Dans les pays 
occupes par les armees de la Republique Fran^aise, les generaux 
seront tenu de maintenir, par tous les moyens qui sont k leur 
disposition, la r.urete des personnes et> des proprietes, et d’assurer 
aux citoyens de ces pays la jouissance entidre de leurs droits naturels.. 
civils et politiques. Ils ne pourront, sous aucun pretexte et en 
aucun cas, de I’autorite dont ils sont revetus, la maintenance des 
usages contraires k la liberte, i I’egalite, et a la souverainete des 
peuples.” 

7. Moniteur UnixJtrsel, Apr. 25, 1793; Redslob, op. cit., p. 286. 

8. Moniteuj^ Universel, Dec. 17, 1793. Even c. copy of the 
proclamation to be published is attached to the decree. 

9. The English translation used here (Philosophical Essay on 
the Eternal Peace, Boston, 1914) is by W. Hastie. See also the dis- 
cussion of Kant’s humanism in Hans Kohn, The Idea of Na- 
tionalisfri (New York, 1944), pp. 395 ff. 

JO, See Metaphysik der Sitten (Philosophische Bibliothek, vol. 
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48, Leipzig, 1907), pp. 184 ff. It was published shortly after the essay 
on the Eternal Peace, probably late in 1796 or early in i 797 - 

11. The following discussion lays no claim to new historical 
revelations. It focuses exclusively on the problem of internal self- 
determination and intervention. The factual material is taken from 
general sources. See The Cambridge Modern History, vol. 10, The 
Restoration (New York, 1907); Frederick B. Artz, Reaction and Rev- 
olution (New York, 1934); Ellery C. Stowell, Intervention in Interna- 
tional Law (Washington, 1921). 

18. See Guglielmo Ferrero, The Reconstruction of Europe (New 
York, 1941), and The Principles of Power (New York, 1942). This 
writer gratefully acknowledges his indebtedness to the great his- 
torian’s last mentioned bogk, which he considers one of the essen- 
tial contributions to the understanding of politics. 

13. The preamble of the Four Power Treaty (Martens, Nouveau 
Recueil de traites d’alliance, etc., vol. 2, p. 734) reveals the basis 
of the alliance as follows: The Kings of Prussia and Great Britain 
and the Emperors of Russia and Austria "consid^rent que le repos 
de I’Europe est essentiellment lie k I’affermissement de cet^iBre 
des choses, fonde sur le maintien de I’autorite royale et de la Charte 
Constitutionrielle, et veulent employer tous leurs moyens pour 
que la tranquillite gdn^rale . . . ne soit plus troubl6e de nouveau.” 

14. Article 6 of the Treaty of Nov. 20, 1815. 

15. France’s admission to the Quadruple Alliance by the Pro- 
tocol of Aix-la-Chapelle of Nov. 15, 1818 (see Martens, N. R., 
vol. 4, p. 554), is justified by the following characteristic statement 
(Article 3): "Que la France, associee aux autres puissances par 
la restauration du pouvoir monarchique, legitime, et constitution- 
nel, s’engage ^ concourir ddsormais au maintien et k I’affermisse- 
ment d'un systeme, qui a donn6 la paix k I’Europe, et qui seule 
peut en assurer la dur^e.” 

16. Martens, N. R., vof. 5,pp. 467 ff. The Final Act of Vienna 
bowed to the spirit of the period by decreeing (Art. LIV) that 
each member state of the federation must have a representative 
constitution ("landstdndische Verfassung") which, on request of 
the state, would be guaranteed by the federation (Art. LX). 

17. Cambridge Modern History, vol. 10, p. 28; Stowell, op. cit., 
P- 387- 

18. Martens, N. R., vol. 5, p. 644. See Karl Slrupp, Urkunden 
zur Geschichte des Volkerrechts (Gotha, 1911), vol. 1, p. 166. 

19. The Russian diplomat Nesselrode, in his dispatch of Jan. 
31, 1821 (see Fauchille, op. cit., p. 555), expressed it even more 
forcefully: "Les souverains sont d^finitivement determip^s k ne 
reconnaitre jamais une revolution produite par le crime et qui d’un 
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moment k d’autre pourrait troubler la paix du monde, mais i 
rdunir leurs efforts pour mettre un terme aux ddsordres aussi 
pAnicieux qu'ils frappent directement que pleins de dangers pour 
les autres." 

ao. British State Papers, X820-1821, vol. 8, pp. 1160-1162; Stow- 
ell, op cit., pp. 335 ff. 

21. Volkerrechlliche Erorterung des Rechts der Europaischen 
Machte in die Verfassung eines einzelnen Staats sich einzumischen 
(Berlin, 1821. See Stowell, op. cit., p. 511, for review of content). 

22. Letter of Jan. 3, '1823, to the British Ambassador in St. 
Petersburg (Cambridge Modem History, vol. 10, p. 37). See also 
Canning’s dispatch of Jan. 28, 1823, “We disincline for ourselves 
and deny for other powers the right of requiring any changes in 
the internal institutions of independent states, with the menace 
of hostile attack in case of refusal” (Strupp, loc. cit.) and his letter 
of Sept. 16, 1823, to Lord Wellesley, British ambassador in Vienna; 
“England is under no obligation to interfere, or to assist in inter- 
fering, in the internal concerns of independent nations. The spe- 
cifuf*^ngagement to interfere in France is an exception so studiously 
particularised as to prove the rule. 7 'he rule 1 take to be, that our 
engagements have reference wholly to the state of j,erritc<rial pos- 
sessions settled at the Peace; to the state of affairs between nation 
and nation; not (with the single exception above stated) to the 
affairs of any nation iVithin itself.” 

23. Illustrations are; Portugal, 1826 and 1834; Italy, 1847; Spain, 
1848; Naples, 1856: and, in the second half of the century, the 
Boer republics — in this case, however, with the expiatory sequence 
that the defeated enemy was granted, within five years (1907), full 
internal self-determination as a Dominion of the British Common- 
wealth. 

24. For its t^xt see Samuel Flagg Bemis, A Diplomatic History 
of the United States (New York, i9f6), pp. 210 f. A survey of the 
vast literature is found in L. Oppenheim, International Law (5tli 
ed. by H. Lauterpacht, London, 1937), vol. 1, p. 257. 

25. The changed attitude is well reflected by Lamartine in 
1848 concerning France’s support for the liberal movement in 
Italy (see Fauchille, op. cit., p. 557): “Si les 6tats ind^pendants de 
I’ltalie ^taient envahis, ou si I’on imposait des limites ou des 
obstacles ^ leut^ transformations int^rieures . . . ia R^publique 
Frangaise se croirait en droit d’armer pour prot^ger ces mouvements 
legitimes de croissance ct de nationality des peuples.” 

26. In England, H. Wheaton’s Elements of International Law 
— published first in 1836. and ever since one of the most influen- 
tial treatises — seems to have taken the lead, followed by Hall, 
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Halleck, Lawrence, John Stuart Mill, down to Phillimore, Op- 
penheim, and Brierley. ^ 

8 7. Das Recht der Einmischung in die inneren Angelegenheiten. 
eines fremden Staats, vom vernunftrechtlichen, historischen und 
politischen Standpunkt (Freiburg, 1845). 

28. See for example Deputy Ruge, in the National Assembly 
of Frankfort, Stenographische Berichte, vol. 2, pp. 1048 £E- 

29. Fauchille, op. cit., p. 557. 

30. Georges Scelle (of Geneva), op. cit., vol. 1 (Paris, 1932)1 p. 
63, writes: “Avec la th^orie de I’Etat souverain, il est logiquement 
impossible de fonder I'intervention. Un gouvernement ne saurait 
substituer sa conception de ce qui est juridique ou conforme k la 
r^gle des competences, k la conception d’un autre gouvernement. 

. . . La doctrine traditionnelle a done longtemps repousse la 
legitimite de I’intervention.” p. 85: "Le Droit des gens admet com- 
munement, en effet, que toute collectivite etatique peut se donner 
le gouvernement qu’elle pref^re, et choisir tout syst^me juridique 
compatible avec I’entreticn des relations internationales. " gsill 
Fauchille. op. cit., p. 579 (under the heading, “Intervention in In- 
ternal Politics”), “Les mouvements interieurs qui se produisent au 
sein d’un‘Etat..ne peuvent 6tre comprimes par les dtats voisins, 
tant qu’ils nc s’etendent pas au deli des frontieres”; p. 432: "Tout 
Etat, en vertu de la souverainetd int^rieure dont il jouit, doit avoir 
le pouvoir de choisir k son gre son organisation politique, de 
fixer la forme de son gouvernement et le charact^re de sa consti- 
tution, d’etre une monarchie absolue ou constitutionnelle, une 
rdpublique unitaire comme la France, ou fed^rale comme les Etats 
Unis, une rdpublique aristocratique comme le fAt celle de Venise, 
ou d^mocratique comme celle de Suisse et de France, — de modifier 
cette constitution ou de la remplacer par une nouvelle,— de fixer 
les pouvoirs et les attributtjpns du Chef de rEtat,it-de leur con- 
f6rer tels titres ou distinctions iionorifiques, sauf la faculty pour 
les autres Etats de ne pas les reconnaitre.” See also pp. 338 ff. 
Franz von Liszt, who dominated the sdience of international public 
law in Germany until the advent of the Nazis, wrote in Das 
Volkerrecht (12th ed. by Max Fleischmann, Berlin, 1925), p. 128, 
“Die innere Selbstandigkeit der Staatsgewalt aussert sich alien 
iibrigen Staatejj gegeniiber als Autonomie in ^ Gesetzgebung, 
Rcchtspflege, Verwaltung innerhalb des dem Staate justehenden 
Macht^eises”; p. 119, “Vdlkerrechtswidrig ist die Intervention, d.h. 
die autoritative Einmischung in die ausseren oder inneren Angeleg- 
enheiten eines andern Staates.” Charles G. Fenwick, noted Amer- 
ican specialist in the law of nations in International Law (2hd ed.. 
New York, 1934), p. 147: “In pursuance of this right [sc. internal 
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independence] a state may organize its government in any manner 
which is most satisfactory to it; it may change from a monarchical 
io a republican system and vice versa, as its own judgment may 
dictate; it may regulate the personal and property rights of its 
citizens as it believes to be best for the general welfare.” Stowell 
(op. cit., p. 150, under the heading. "Constitutionalism”) writes: 
"Intervention to prevent injustice cannot legally be made a ground 
for interfering in the internal political affairs of an independent 
state to establish representative institutions or any other form of 
constitution or government. However morally justifiable inter- 
ference for such a purpose may be, it remains an act of policy 
and must be defended as such.” He adds (p. 154): "What is politics 
to-day may become the law of to-morrow, but as yet there is under 
international law no right of intervention to foster or to impose 
representative institutions.” Finally, L. Oppenheim in his Internor 
tional Law (5th ed. by H. Lauterpacht, London, 1937), considered 
by many to be the most authoritative treatise on international law 
ej^sdng, treats internal autonomy as one of the essential facets 
of state sovereignty (vol. 1, pp. 233 ff.), granting the state complete 
liberty of action within its borders and supreme authority over 
all persons and things^ within its territory (territorial siipremacy) 
and over all its citizens at home and abroad (personal supremacy). 
“Independence and territorial as well as personal supremacy,” he 
continues, "are . . . recognised and therefore protected qualities, 
of States as International Persons. ... In consequence of its in- 
ternal independence and territorial supremacy, a State can adopt 
any constitution it likes, arrange its administration in a way it 
thinks fit, enact such laws as it pleases, organise its forces on land 
and sea, build and pull down fortresses, adopt any commercial 
policy it likes, and so on. ... In consequence of its personal su- 
premacy, a Stjte can treat its subjects, according to discretion. So' 
long as International Law provider no remedies against abuses of 
governmental power, international society cannot be regarded "as 
an institution for the mutdal insurance of established Govern- 
ments” (p. 238). Oppenheim-Lauterpacht records (p. 240) that inter- 
national law goes to such lengths of respect of internal sovereignty 
that it prevents other governments from criticizing foreign govern- 
mental institutions: “The principles of independence and non- 
intervention enjoin uj^n Governments and State officials the duty 
of scrupulous abstention not only from active interference, but 
from criticism of foreign laws and institutions” — an assumption 
which would make President Roosevelt and other "prematurely 
antifascist” officials of the United States government violators of 
international law. Consequently, intervention is strictly prohibited. 
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“The duty of every State itself to abstain, and to prevent its 
agents and, in certain cases, subjects, from committing any ^ 
which constitutes a violation of another State's independence or 
territorial or personal supremacy is correlative to the correspond- 
ing right possessed by other States” (p. 235). “That intervention is, 
as a rule, forbidden by the Law of Nations which protects the 
International Personality of the States, there is no doubt” (p. 249). 
“Wherever there is no right of intervention, an intervention vio- 
lates either the external independence or the territorial or the 
personal supremacy” (p. 250). 

31. Published in American Journal of International Law, vol. 
38 (1944). Official Documents section, pp. 41-139. See also Josef 
L. Kunz, “The International* Law of the Future,” American Polit- 
ical Science Review, vol. 38 (1944), pp. 354 ff., 359. 

32. For a selected list see Fauchille, op. cit., pp. 546 ff. Only 
for the sake of illustration some major cases may be cited here; 
Greece (1827 and repeatedly thereafter); Portugal (1826, 1834); 
Hungary (1848); China (1900 and after); the La Plata region (iAi7). 
The most frequently intervened areas were the Ottoman realm and 
the Balkc^ns (1840, 1854, 1877, 1886, 1897, 1912, and after) and 
the Central American and Caribbean states, among which Mexico 
proved a particular target (1861-1867, 1911-1921). A most conse- 
quential intervention was that of Napoleon III in Italy (1859). 

33. See Oppenheim-Lauterpacht, op. cit., vol. 1, p. 253 n. 3, and 
P- 279- 

34. See Charles Dupuis, Le Principe d’equilihre et le Concert 
Europeen (Paris, 1909), p. 308. One may disregard isolated in- 
stances pointing in this direction such as the British intervention 
in Portugal in 1834, when Palmerston claimed (see Stowell, op. 
cit., p. 150 n. 70) to have decided “on an act of forcible interfer- 
ence for the purpose of giving those countries ttie blessing of 
i:onstitutional government.” * 

35. The Mexican intervention started conventionally enough 
as a collective undertaking of England, France, and Spain for the 
collection of debts. But the enthronement of Maximilian of Austria 
was a scheme of Napoleon’s imperialism which the Mexicans, once 
the United States had extricated itself from the Civil War, were 
able to liquidHe in line with the doctrine thafo other peoples’ 
government is their own business. Despite Albert E. Gu^rard’s 
brilliant reinterpretation of the Mexican undertaking (in his Na- 
poleon III, Cambridge, 1943, pp. 2*19 ff.), the popular oversimpli- 
fication seems closer to the truth than the assertion that the 
Mexican adventure was “the deepest thought of the reign.” The 
crux of the matter wax that the Mexican people and inxellectuaJs 
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did not want a monarchy — least of all, its outlandish version. See 
C^^rard, op. cit., p. S34: "The great argument of the monarchists 
'w^ that there existed in their country a vast majority eager to 
support a sovereign. This claim was to be proven so utterly false 
that we wonder how the head of a great state could ever have 
been deceived by it." 

36. See Stowell, op. cit., pp. 51-876; Fauchille, op. cit., pp. 571 
ff,; Stowell, “Intercession Against the Persecution of Jews,” Amer- 
ican Journal of International Law, vol. 30 (1936), pp. 102-106; 
Scelle, op. cit., vol. II, pp. 50 ff.; Oppenheim-Lauterpacht, op cit., 
P- 253- 

37. Stowell, Intervention in International Law, p. 53. 

38. In 1901 the United States addressed a note to the signa- 
tory powers of the Treaty of Berlin suggesting to them to intervene 
against repressive apti-Semitic legislation in Rumania (Fauchille, 
op. cit., p. 573. See also Bernard Rambler, UHistoire des israel- 
ites roumains et le droit de V intervention, Paris, 1913.) Pogroms 
iH^ischinev in (Russian) Bessarabia in 1903 did not even lead to 
an official diplomatic step on the part of the United States but 
only to a transmittal to the Russian government of a puljlic protest 
of the Protestant clergy (Fauchille, op. cit., p. 537).* When, in 1856, 
the Conference of Paris protested, at the instance of England and 
France, against political arrests in the Kingdom of the Two Sicilies, 
Lord Clarendon claimed the right of intervention in deviation 
from the British tradition of abstinence. He conveyed to the King 
of Naples the wish of the conference "to ameliorate his system of 
government, to amnesty persons convicted for political crimes or 
detained without trial." Seemingly the Western powers at that 
time had more moral courage than in 1933. British and French 
naval squadrons were held ready to evacuate their nationals, after 
the King had rejected such intervetition. Russia protested vig- 
orously, holding that despotism irf Naples, in so far as it did bo^ 
affect the position of foreigners, was an internal affair of the King 
and his subjects (see Fauchille, op. cit., pp. 556 ff., 580). 

39. See Fauchille, op. cit., p. 574. 

40. See the classical letter of resignation of James G. McDon- 

ald as High Commissioner for Refugees (New York Times, Dec. 
30. »935)- • #• 

41. How deep-rooted is the deference of the professional cus- 
todians of the law of nations toward the dogma of internal self- 
determination is strikingly demonstrated by the group which wrote 
recently “The International Law of the Future" (see supra, p. 31). 
The (fcmment (pp. 74-76) refers to slavery, religious freedom, 
protection of minorities and labor standards; but the members of 
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that illustrious group hold the principle of internal self-determi- 
nation in such esteem that they carefully refrain from calling a 
spade a spade. The only illustration they were able to dig jiip 
is the decimation of the African tribe of ilerreros by Germail 
colonial imperialism, which is dutifully denounced. But the Nazi 
outrages against Jews, Poles, Czechs, Greeks and all the other slave 
nations are glossed over with the enviously tempered phrase: “The 
enunciation of this Principle seems particularly important at the 
present time, when shocking efforts are being made in more than 
one part of the world to exterminate ■•whole groups of human 
beings." If this is to be the “international law of the future,” the 
future is lawless indeed. 

42. See Oppenheim-Lauterpacht, op. cit., vol. 1, pp. 251 fiE.; 
Stowell, op. cit., pp. 438 ff. 

43. See the material in Fauchille, op. cit., pp. 663 ff. 

44. This subject is treated comprehensively by Boris Mirkine- 
Guetzc^itch, Droit Const itiitionnel International (Paris, 1933), 
seemingly the only existing monograph. The book contains much 
valuable material which no writer with similar topical influests 
would neglect without loss. But it is marred by superficiality, in- 
accuracies, an|J a supcrlegalistic approach. 

45. See Travers T)viss, The Law of Nations, Considered As 
Independent Political Communities (Oxford, 1863), vol. 1, pp. 

367-379- 

46. Protocol of London of Feb. 3, 1830, and Convention of 
London of May 7, 1832 (sec Fauchille, op. cit., p. 663). 

47. Treaty of London of July 13, 1863, Art. 6 (Martens, Nou- 
veau Recueil General, vol. 16, pt. 2, p. 79). See Oppenheim-Lau- 
terpacht, op. cit., p. 252 n. 4 and p. 764 n. 5. 

48. See Martens, N. R. G., 2nd supp., vol. 3, pp. 449 ff. 

49. See Law of Aug. i^, 1884, Art. 2 (modifying Law of Feb. 
25* >875, Art. 8), excluding tlje members of the formerly reigfning 
tamilies from the presidency of <he Republic. 

50. See Law no. 47 of Nov. 6, *921; see F. R. Dareste and P. 
Dareste, Les Constitutions modernes, ed. by Joseph Delpech and 
Julien Laferriere (Paris, 1928), vol.' 2, p. 37. 

51. Cuba: Treaty of Habana of May 22, 1903 (see Oppenheim- 
Lauterpacht. op. cit., p. 254 n. i). Art. 3: “The government of 
Cuba consent? that the United States may exCftise the right to 
intervene for the preservation of Cuban independeflce, the main- 
tenance of a government adequate for the protection of life, 
property, and individual liberty." Panama: Treaty of Washington 
of Nov. 18, 1903 (see Oppenheim-Lauterpacht, op. cit., p. 252 n. 
3), Art. 7: “The same right and authority are granted to the 
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United States for the maintenance of public order in the cities 
of Panamd and Colbn, and the territories and harbors adjacent 
tAcreto, in case the Republic of Panama should not, in the judg- 
ment of the United States, be able to maintain such order.” Haiti: 
Treaty of Port-au-Prince of Sept. i6, 1915, Art. 14 (see Oppen- 
heim-Lauterpacht, op. cit., p. 764 n. 5). The so-called Platt Amend- 
ment was voted by the U.S. Congress Mar. a, 1901, and accepted 
by the Cuban National Assembly on June 7, 1901, which added 
to the Cuban Constitution of Feb. ai, 1901, the following clause: 
“Cuba will never renouiice its independence or permit another 
state to establish itself on Cuban territory. The government will 
never contract a debt whose services are not guaranteed by its 
current revenues.” The Platt Amendment was formally- repealed 
by Treaty of May 29, 1934 (Oppenheim-Lautcrpacht, op. cit., 
p. 252 n. 2). See also Art. 136 of the Constitution of Panama of 
Feb. 13, 1904 (Dareste, op. cit., vol. 4, p. 269), which incorporated 
the guaranteed provisions of the treaty into the internal consti- 
tutional law. It may be mentioned that the Act of Congress of 
Mar.* 24, 1934 (48 Stat. at L., 456), granting independence to the 
Philippines, contains in sec. 14 a .similar clause of guarantee and 
eventual intervention (see Oppenheim-Lautcrpacht, pp. cit., p. 252 
n. 3). To this group belongs also the request of the government 
of Nicaragua, addressed to the United States in 1927, to supervise 
free and impartial elections in that country (see American Journal 
of International Law, vol. 22 (1928), Supp., pp. 128 ff.). Elections 
in the Dominican Republic also were policed by U.S. troops. 

52. "No state may intervene in the internal or external allairs of 
another” (Montevideo, 1933, Convention on Rights and Duties of 
States, Art. 8; Buenos Aires, 1936. Additional Protocol Relative 
to Nonintervention; Lima, 193®* Declaration of American Prin- 
ciples). See also^ "Inter-American Juridjpl Committee: Reaffirma- 
tion of Fundamental Principles of international Law,” issued at 
Rio de Janeiro, June 2, 1942, and reprinted in American Journ^ 
of International Law, vol. 37 *(1943). Supp., pp. 21-24: “Respect 
by each State for the personality, sovereignty and independence 
of every other State constitutes the basis of international order, just 
as in the relations of individuals mutual respect constitutes the 
essence of democracy. Hence no State may interfere ip the internal 
or external affairS of another.” This committee had gone on record 
with the sam% articularization of strict nonintervention as early 
as 1927. See Art, 3 of the Proposals of the committee, reprinted in 
American Journal of International Law, vol. 22 (1928). Supp., pp. 
234 ff.: “fJo State may intervene in the internal affairs of another.” 
And Art. 3: The political existence of the State is independent 
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of its recognition by other States. Even before recognition the 
State has the right ... to adopt whatever organization it considers 
proper, to legislate concerning its own interests . . ." Inter-Ameriean 
Conferences on Problems of War and Peace ^of Mexico City, Final 
Act of Mar. 8, 1945, Resolution XI, Sec. 5; "Each State is free 
and sovereign, and no State may intervene in the internal or ex- 
ternal affairs of another.” See also the emphasis on noninterven- 
tion as an established principle of Pan American international 
law in the preamble of Resolution VIII (“Act of Chapultepec”). 

53. A vast literature has accumulatedf around the problem. See 
Oppenheim-Lauterpacht, op cit., vol. 1, pp. 128-150; John Bas- 
sett Moore, "Constitutional and International Law Principles In- 
volved in the Recognition of New States and Governments," 
American Journal of International Law, vol. 27 (1933)1 PP* 

fF.: Ellery C. Stowell, “The Doctrine of Constitutional Legitimacy," 
American Journal of International Law, vol. 25 (1931), pp. 302- 
306: Josef L. Kunz, Die Anerkennung von Staaten und Regier- 
ungen im Vblkerrecht (Stuttgart, 1928). 

54. See Arts. 5, 27, 35. 44 (Oppenheim-Lauterpacht, cit., 
pp. 124,, 242). 

55. See Oppenheim-Lauterpacht, op cit., p. 128. 

56. See Oppenheim-Lauterpacht, op. cit., pp. 130-131: "In the 
absence of effective international guarantees for securing just gov- 
ernment and proper administration of the law within the various 
States it is impossible to insist on the perpetuation of any existing 
regime by a refusal to recognize its revolutionary successor." 

57. It was announced by Secretary of State Stimson on Jan. 

7 > *932i in connection with the illegal seizure of the Chinese prov- 
ince of Manchuria by Japan, in violation of the Kellogg-Briand 
Pact (Treaty of Paris of Aug. 27, 1928); see Oppenheim-Lauter- 
pacht, op cit., p. 140; see also the corresponding ]E(.esolution of the 
.Assembly of the League of Nations of Mar. 11, 1932, Journal Offi- 
ciel. Special Supplement nr. 101, p. 8; see Oppenheim-Lauterpacht, 
op. cit., p. 141. * 

58. On the Wilson Doctrine see John Bassett Moore, The Prin- 
ciples of American Diplomacy (New York, 1918), pp. 406 ff.; Fau- 
chille, op. cit., p. 608. 

59. On thje Tobar Doctrine see Leonidas Garcia, "Estudios 
sobre la doctrina Tobar,” in Trabajos de la Vl^ecqfon del Primer 
Congreso Cientifico Pan-Americano de 1908, vol. 20, p. 326; also 
Fauchille, op. cit., p. 633; Oppenheim-Lauterpacht, op cit., p. 130 
n. 1; Scelle, op. cit., vol. 1, p. 117; Mirkine-Guetz^vitch, op. cit., 
pp. 42, 68. 

60. See the following passages from Secretary of State Bryan’s 
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circular note to certain American missions of Nov. 7, 1913: “The 
President feels . . . that he ought ... to make known to the gov- 
efhment to which you are accredited, his clear judgment that it is 
his immediate duty to require Huerta’s retirement from the Mex- 
ican government, and that the Government of the United States 
must now proceed to employ such means as may be necessary to 
secure this result. That, furthermore, the Government of the United 
States will not regard as binding upon the people of Mexico 
anything done by Huerta since his assumption of dictatorial powers, 
nor anything that may *be done by the fraudulent Legislature 
which he is about to convoke” (quoted in Stowell, op. cit., p. 151). 

61. Stowell, op. cit., p. 1^2. 

62. For text, see Amer. ]our. of International Law, vol. 17 
(1925), Supp. p. 121. See also Lester H. Woolsey on the recognition 
of a revolutionary government in El Salvador, Amer. Jour, of Inter- 
national Law, vol. 28 (1934), pp. 325 ff.; Mirkine-Guetzdvitch, op. 
cit., pp. 42 ff. 

63. See Fauchille, op. cit., p. 634. 

65^ *'Les Gouvernements des Hautes Parties Contractantes ne 
reconnaitront aucun gouxiemement qui viendrait d s’dtablir dans 
Vune quelconque des cii}q republiques h la suite d*un coup d’etat 
ou d’une rivolution contre un gouvernement reconnu, tant que 
la representation du peuple, librement elue, n’aura pas rdor- 
ganisde le pays dans une form constitutionnelle.” 

65. According to Andr<is Maria Lazeano y Maz6n (Constitu- 
ciones politicos de America, Habana, 1942, vol. 1, p. 27), sixteen 
of the twenty Latin-American republics prohibit reelection. 

66. See Karl Loewenstein, Brazil Under Vargas (New York, 
1942), pp. 53 ff. 

67. More recently the democratic elements in some Latin-Amer- 
ican states seem/o be doing their own h«usecleaning, and a number 
of intrenched dictatorships have been removed in 1944 (Guatemala^ 
El Salvador, and Ecuador). 

68. On the other hand thd so-called Estrada Doctrine of 1930 
(Oppenheim-Lauterpacht, op. cit., p. 130 n. i), insists on the duty 
of maintaining diplomatic relations with revolutionary govern- 
ments even though they may have come into power unconstitution- 
ally. The doctrine was invoked in connection withrthe denial of 
reco^ition to^ Bolivia in 1943”^ 944- On the Estrada Doctrine, see 
Philip C. Jessup, Amer. Jour, of International Law, vol. 25 (1931), 
PP- 7*9-723; Instituto Americano de Derecho y Legislacidn Com- 
parada. La Opinion universal sobre la Doctrina Estrada (Mexico 
Oity, 1931); Josef L. Kunz, "The Position of Argentina," Amer. 
Jour, of International Law, vol. 38 (1944), pp. 436 ff. Sumner 
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Welles’s vigorous defense of the Estrada Doctrine (The Time for 
Decision, New York, 1944, pp. 199, 237) appears rather uncon- 
vincing. In recent days when nonrecognition of Argentina "had 
grown into the crucial issue of inter-American relations, there was 
wide discussion in some Latin-American states of the plan to make 
recogfnition of a revolutionary government positively dependent 
on its willingness to hold elections or a plebiscite within ninety 
days after its seizure of power, letting the people decide on the 
new government. In this form the scheme may seem unworkable. 
Unless such elections are internationally supervised, almost any 
government south of the Rio Grande — controlling the adminis- 
trative machine and the organs of public opinion — could easily 
“swing” the election as it pleased. But the fact that in Latin 
America, preoccupied with the concept of unabridged internal sov- 
ereignty and continually fearing intervention, the discussion on 
anything similar to the Tobar Doctrine has been reopened indi- 
cates clearly a slow revision of Latin-American thinking about the 
taboo of internal sovereignty. 

69. The Resolution reads (see press release no. 534*of the 
Department of State, Dec. 27, 1943): “To recommend to the Amer- 
ican governxnents which have declared war on the Axis powers 
or have broken relations with them, that for the duration of the 
present world conflict they do not proceed to the recognition of 
a new government instituted by force, before consulting among 
themselves for the purpose of determining whether this govern- 
ment complies with the Pan-American undertakings for the defense 
of the continent, nor before carrying out an exchange of informa- 
tion as to the circumstances which have determined the establish- 
ment of said government." (Italics supplied.) See also Charles G. 
Fenwick, "The Recognition of New Governments Instituted by 
Force,” Amer. Jour, of. International Law, vqI. 38 (1944), pp. 
448-452. 

70. See the committee’s second annual report (published in 
Nov., 194.^, in Montevideo), SeguriHo Informe annual sometido a los 
gobiernos de las republicas americanas, p. 106. 

71. Ibid., p. 27 (transl. from the Spanish). 

72. Ibid., pp. 96 ff. 

73. Ibid.^p. 103 (transl. from the Spanish). 

CHAPTER III * 

1. See addresses of May 27,- 1916; Jan. 22, 1917; Jan. 8, 1918; 
Mount Vernon speech of July 4, 1918. 

2. See address of Sept. 11, 1919, Billings, Mont, j 

3. It may be noted here in passing that American public opin- 
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ion during the First World War had built up a wholly erroneous 
conception of Germany’s system of government. Germany-Prussia 
wa^ depicted as a tyranny, constructed in the spirit of Treitschke 
who in turn was unduly oversimplified as rabid nationalist and 
worshiper of lawless power (for a fairer appraisal of Treitschke 
see Friedrich Meinecke, Die Idee der Staatsraison, Munich-Berlin, 
1924, pp. 488 ff.). Much of this was useful war propaganda, much 
also sheer ignorance. In reality Germany under the Empire, though 
a constitutional monarchy of the Central European type which 
present-day more refined political terminology would classify as 
“authoritarian" (for a typological definition of terms, see K. Loew- 
enstein, Brazil Under Vargas, New York, 1942, pp. 369 ff.), was, 
aside from the war situation, far from being an "autocracy" or 
a "despotism" or a dictatorship. On the contrary, German admin- 
istration was governed fully by the rule of law ("Rechtsstaat"), and 
civil liberties were at least as well protected as in Italy or France. 

4. Jacob Robinson and others. Were the Minority Treaties a 
Failure^ (New York, 1943), p. 31: "This clause was interpreted 
to mean only ‘full control of its internal affairs and its own for- 
eign relations,’ rather than ‘full control of the government by the 
people.’ ’’ The conflict between internal sovereignty of states and 
the necessity of limiting by international obligations was well 
realized by Orlando (see Robinson, op. cit., p. 33); but his com- 
promise formula of "self-restraint" and "the spontaneous influence 
of world public opinion on the individual state" was obviously an 
escape into semantics. 

5. See Mirkine-Guetz^vitch, op. cit., p. 83. It reads: Les na- 
tions constitutes en ttat et pourvues d’ institutions representatives 
permettant de les considtrer comme responsables des actes de leur 
propre gouvernement.” This implied, through the existence of 
representative insiitutions, responsibility of the government to the 
people. For one of the few authors who interpreted Art. 1 in the < 
sense of making constitutional government mandatory, see Scelle, 
op. cit., vol. 1, p. 1 ig: "Ce qui corfiporte evidemment la constitution- 
alisation du pouvoir et non seulement son effectivitA” likewise 
Walter Schiicking, "Le D^veloppement du Pacte de la Soci^t^ 
des Nations,” Academie de droit international, Recueil des cours, 
vol. 20 (1927), pp.^ 3 r) 9 ff>. holds that, according to tl^t interpreta- 
tion of the Assembly"; only states with a democratic structure should 
be members of the League. This, however, would not exclude those 
with monarchical institutions. See- also Actes de la QuoAri^me As- 
sembUe, Compte-rendu des dihats, 1923, pp. 125 ff. 

6. Among these were: Is the applying state one with a stable 
government and settled frontiers? Is it fully self-goverping, that is, 
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free from outside control? See Oppenheim-Lauterpacht, op cit., 
vol. 1, p. 304, n. 1. 

7. The British in 1925 opposed Ethiopia’s admission, wWch 
was sponsored, of all states, by Italy. Th^ only condition of ad- 
mission required was the abolition of slavery, whose continuation 
later served as an official pretext of Italy’s attack on the fellow 
member although fascism had produced inside Italy conditions 
not dissimilar to those prevailing in Ethiopia. On the spurious con- 
stitution “granted” by Haile Selassie in 1931, see Annuaire de 
I’Institut du Droit Public (Paris, 1932). pp. 578 ff. 

8. See Mirkine-Guetz^vitch, op. cit., pp. 84 ffi, and Dareste- 
Delpech-Laferri^re, op. cit., vol. s, pp. 4 ff. The issue of the Habs- 
burg restoration as impediment to admission had arisen, at the 
insistence of Czechoslovakia, Yugoslavia, and Rumania, as early 
as in 1920 (see Declaration of the Conference of Ambassadors of 
Feb. 2, 1920). Hungary concluded the peace treaty of Trianon 
June 4, 1920. Subsequently ex-Kaiser Karl (King Kiroly IV in Hun- 
gary) made two unsuccessful attempts to restore himself to the 
throne (Mar. 27 and Oct. 21, 1921). After the first atteny>t the 
National Assembly under threat of armed intervention by the suc- 
cession states (except Austria), voted against restoration. After 
the government of Count Bethlcn had turned back the second at- 
tempt by armed force, the National Assembly enacted the Dethrone- 
ment Act (Law no. 47 of Nov. 6, 1921, Dareste-Delpech-Laferri^re, 
op. cit., p. 37). On the constitutional situation in Hungary in gen- 
eral see infra, pp. 253 ff. 

9. See Oppenheim-Lauterpacht, op cit., p. 325, and the Brit- 
ish Official Commentary (Cmd 151, pub. 1919), which explicitly 
denied that the guarantee of Art. 10 could be used for internal 
purposes of the member states. 

10. See Oppenheim-Lauterpacht, op. cit., vol. 1, p. 324, n. 1, and 
vol. 2, pp. 94 ff. Sec also Louis Le Fur, "Regies g^n^rales du 
droit de la paix,” Academic de Droit International de la Haye, 
Recueil des Cours, vol. 54 (193^), pp. 272-303. Mariotte, Les 
Limites actuelles de la competence de la Society des Nations (Art. 
15, secs. 7-8 of the Pact), Paris, 1926. 

11. For a summary of the internal restrictions on Germany 
see Fauchille, op cit., vol. 1 , pp. 665 ff. 

12. From •■the beginning this clear and uiyuquivocal statement 
assigning superiority to the Versailles Treaty ovjr the constitu- 
tion was whittled away even by the liberals among the German 
constitutional lawyers (see the standard treatise of Gerhard An- 
schiitz. Die Verfassung des Deutschen Reichs, 4th ed., Berlin, 
* 933 » P- 763* literature in n. i). The most that wai conceded 
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was that, as long as the treaty was in force, provisions of the Weimar 
constitution that were in conflict with it were to be considered 
as ."in abeyance” (ruhen is Anschutz’s word). Provisions at variance 
witli the treaty were ^temporarily invalid” (hemmen), but by no 
means null and void (see Deputy Haussmann, one of the leading 
members of the Democratic party, in the plenary sessions of the 
Reichstag, p. 1830, C and D). In so far as such provisions referred 
to temporary solutions of the peace treaty, including the Saar 
territory, this interpretation may have, been justified. But the peace 
treaty was to be in force £or an indefinite period, or at least until 
it was multilaterally modified or repealed; therefore it is elementary 
constitutional logic that provisions of the constitution which con- 
flicted with the treaty had no legality under that constitution; 
and by no stretch of imagination could they be considered as only 
"temporarily inapplicable.” Intellectual sabotage of the treaty 
started in republican Germany the very moment the treaty was 
signed. 

The Dawes plan -(London Protocol of Aug., 1924) imposed fur- 
ther ^jpstrictions on Germany’s internal self-determination (Aug., 
1924), placing the administration of the German railroads under 
a mild foreign control in order to guarantee the loan to Germany. 
Legal changes of the constitution required by it were* accomplished 
by the German Railroad Act (Reichsbahngesetz of Aug. 30, 1924 — 
Reichsgesetzblatt, pt. II, pp. 212 ff.), which was passed by the ma- 
jorities prescribed for a constitutional amendment (see Anschutz, 
op. cit., p. 449). It may be argued that such encroachments on Ger- 
man internal sovereignty were agreed upon by international treaty. 
This is formally correct; but the fact remains that they were the 
consequence of intensified foreign control. Of their own volition 
the Germans never would have consented to pledge the railroad 
property as security for the loan, although they would have gladly 
taken the loan without any guarantees. 

13. The sabotage of the treaty fly legal interpretation, men* 
tioned in the preceding note, js illustrated in a particularly per- 
tinent way by the problem of the Austrian Anschluss. Art. 61, 
sec. 2, of the Weimar constitution accorded to Austria the right 
to participate in the German Federal Council after Anschluss, in 
proportion to her population. In view of the prohibition of An- 
schluss by the treaties of Versailles and Saint-Germafh-en-Laye the 
article was covsidered “inexecutable” (nicht vollziehbar — see An- 
schiitz, op. cit., p. 340)- But the National Assembly found it in- 
opportune to admit that fact frankly. Only after the constitution 
had come into force (Aug. n, 1919) did the Allied Powers offi- 
cially object to the veiled inclusion of Austria within Germany, 
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in a note of Sept. 2, igig. demanding that the palpably illegal 
provision be stricken from its text and announcing reprisals in 
case of noncompliance. On Sept. 8, the Reich government undsr 
President Ebert yielded. A joint declaratioi/ was signed at Ver-‘ 
sallies September 22, in which Germany explicitly recognized 
the "invalidity” (Ungultigkeit) of the provision unless the Council 
of the League of Nations assented to a change in the status of 
Austria. The German government promised that the competent 
German legislative bodies would ratify this declaration within four- 
teen days after the Versailles Treaty entared into force (Jan. 10, 
1920 — for the text of the declaration see Walter Jellinek, Jahrhuch 
des dffentlichen Rechts, vol. 9 [1920], p. 104). But the victorious 
powers were either too negligent or too ignorant of German con- 
stitutional law to follow up -effectively. The declaration was ac- 
cepted by the National Assembly (Anschutz, op. cit., pp. 340-341), 
but was never officially recorded in the official bulletin (Reichs- 
gesetzblatt), an indispensable formality for validating the procedure 
(see Weimar constitution, Arts. 70, 71). Triuiftphantly Anschutz 
states that th'e prohibition of Anschluss was never formally trans- 
lated into positive law and, therefore, the objectionable article of 
the constitution had retained its validity. 

14. Oppenheim-Lauterpacht, op. cit., p. 568. 

15. Of the immense literature on the subject only the follow- 
ing sources may be given: Oppenheim-Lauterpacht, op. cit., vol. 
1, pp. 568 ff.; Scelle, op. cit., vol. 1, pp. 187 ff.; Fauchille, op. cit., 
vol. 1, pp. 802 ff.; Mirkine-Guetzcvitch, op. cit., pp. 178 ff.; C. A. 
Macartney, National States and Ndtional Minorities (London, 
^933)J Andr^ N. Mandelstam, La Protection des minorites en droit 
international (Paris, 1931); Jacob Robinson, op. cit.; M. Ruckser, 
La Protection des minorites en droit interne (Les Minorites Na- 
tionales), Paris, 1931; Nathan Feinberg, "La Juridiction et la 
jurisprudence de la Cour P^rm|inente de Justice Internationale en 

•m^ti^re des mandats et des minorites,” Academic de Droit Interna- 
tiona], Recueil des Cours, vol. 59 (i{>37), pp. 591 ff. 

16. Turkey was enjoined by Art. 145 of the Treaty of Si:vres to 
submit to the powers a draft of an electoral law granting propor- 
tional representation to its ethnical minorities. 

17. Enumerated by Scelle, op. cit., vol. 1, p. 196, n. 1. 

18. In Aust?ia this was accomplished by inserting the appo- 
site provisions of the Treaty of Saint-Germain in foto into the 
constitution. Other states gained the same objective by including 
minority protection provisions, without explicit reference to in- 
ternational obligations, in their bills of rights, e.g., th^ Polish 
Constitution of Mar. 17, 1921. Arts. 109-111, 115. 
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19. See Mirkine-Guetz^vitch, op. cit., p. 18s. 

20. For the following see Robinson, op. cit., pp. 175 ff. 

« 21. It was the authoritarian government of Poland which, 
'on Sept. 13, 1934. ilpudiated the international supervision of the 
provisions protecting minorities (see on this move Robinson, op. 
cit., pp. 178 ft.) — an act which amounted to a denunciation of the 
international obligations because no foreign minority could expect 
to find justice either by internal legislation or before municipal 
courts (see Oppenheim-Lauterpacht, op. cit., vol. 1, p. 570, n. 4). 
On the other hand, thef bilateral convention between Poland and 
Germany of May 22, 1922, concerning Upper Silesia gave com- 
plete satisfaction for fifteen years, because under the Third Reich, 
succeeding the Weimar republic, both parties were identically in- 
terested in removing frictions between them. The treaty even 
protected Polish Jews in Upper Silesia against Hitler’s anti-Semitic 
legislation. Its expiration (1937) served Hitler as welcome pretext 
for complaining about persecution of the Volksdeutsche in Poland 
when in 1939 he ‘set out to attack Poland. 

I2. The situation in Syria and Lebanon, under French mandate, 
indicates some parallels in the control of internal autonomy (see 
Mirkine-Guetz^vitch, op, cit., p. 90, also Hans Kohn, ‘‘Die staats- 
und verfassungsrechtliche Entwicklung der Republic Libanon," 
Jahrbuch des dffentlichen Rechts, vol. i8 (1930), pp, 386 ff.). In 
1943 the parliament of Lebanon changed the constitution of the 
republic without authorization or even consultation of the Mandate 
Power France, represented by the French Committee of National 
Liberation, which, confronted by the Atlantic Charter, had to 
acquiesce. In 1945 both territories obtained full recognition as 
independent states and participated as such in the San Francisco 
Conference. 

23. See Scelle, op. cit., vol. 2, pp. 284 ff.; Oppenheim-Lauter- 
pacht, op. cit., p. 356, n. 2; article "^aargebiet,” in Handworterbuch 
der Rechtswissenschaft, Berlin-Leipzig, 1928, vol. 5, pp. 210 ff. * * 

24. See Oppenheim-Lauterpacht, op. cit., vol. 1, p. 573, n. 2; 
Mirkine-Guetz^vitch, op. cit., pp. 46 ff.; Handworterbuch der 
Rechtswissenschaft, vol. 4, pp. 34 ff. 

25. For text see Dareste-Delpech-Laferri^re, vol. a, pp. 179 ff. 

26. Decisions of June 25, 1934, Series A/B no. 47, and Aug. 11, 

1932, Series A/I> no. 49, * 

27. The 'story is competently and exhaustively told by one of 
the participants in Danzig’s fight for freedom, Hans L. Leonhardt, 
Nazi Conquest of Danzig, Chicago, 1942, on which the following 
discussion primarily draws. See also Otto Loening, "Die Verfassung 
der Freien Stadt Danzig," Jahrbuch des dffentlichen Rechts, vol. 
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lo (1921)1 pp- 439 ff-; Oppenheim-Lauterpacht, op. cit., pp. 170 £.; 
Scelle, op. cit., vol. 1, p. 854; Dareste-Delpech-Laferri^re, op. cit., 
vol. 1, pp. 429 ff. 

28. The German word Gewahrleistung is even stronger, the 
strongest that could be chosen. It is used in an analogous manner 
for the guarantee of the democratic-representative form of the gov- 
ernment of the cantons by the Swiss Federation (see infra, p. 345). 

29. See Permanent Court of International Justice of Feb. 4, 1932, 
Ser. A/B no. 44, p. 21. 

30. Permanent Court of International Justice, Ser. C no. 55, 
p. 281. 

31. Of the interesting negotiations between the Council and the 
Free City concerning the final -form of government only the follow- 
ing details can be given here: Upon study of the first draft the 
Council, Nov. 17, 1920, insisted on modifications of no fewer than 
seven specified provisions within three weeks. One of them was that 
the constitution itself grant the League the right, to demand infor- 
mation on internal affairs at any time, to be supplied without delay. 
The Council insisted also that a nationality law be submitted to it; 
political tutelage, thus, extended beyond the constitution proper. 
The National Assembly enacted that law on Dec. 12, 1920. Addi- 
tional modifications required were made by another act of May 9, 
1921. In order to establish a full-fledged and undiluted system of 
responsible government the Council requested further that the 
terms of office of the President of the Senate and the seven prin- 
cipal senators (Senatoren im Hauptamt) — the Senate was to be 
the executive branch of the government — be reduced from twelve 
years to four, subject to resignation in case the lower house 
(Volkstag) disapproved of the Senate’s policies. On Apr. 4, 1922, 
the Volkstag accepted this request although a minority protested 
that the Council solicitude* went too far (see Dareste-Delpech- 
J^afigrrifere, op. cit., vol. i, p. 431^. The constitution refers directly 
to the League in Arts. 5 (no manufacturing of war materials and 
munitions except by permission of th% League); 42 (official infor- 
mation to be tendered the League on public affairs); 49 (constitu- 
tional amendments must be authorized by the League); 72, sec 2 
(nationality law to be submitted). 

32. Rauschnirjg has won considerable reputatigp as the first — 
and only — high-ranking Nazi who in time became cpnverted to 
democracy. While his books undoubtedly roused public opinion to 
the awareness of the Nazi threat, he cannot be absolved from guilt 
in the rape of the Danzig constitution, which was begun if not 
consummated while he was in office (he resigned as late as Nbv. 13, 
1934)- Nor do his writings reveal the specifications of an honest 
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democrat. On the contrary, he is one of the muddleheaded German 
conservatives whose aversion against Weimar provided the Nazis 
Vith a useful intellectual spearhead against German and world 
democracy. 

33. See Journal Officiel, vol. 16 (1935)1 P^* PP* 
and Leonhardt, op. cit., 154 if. 

34. Of Dec. 4, 1935, Series A/B no. 65. 

35. The minority was composed of the Japanese, Italian, and 
Polish judges, demonstpting, in spite of technical differences, the 
solidarity of the authoritarian front. Sir Cecil Hurst, the presiding 
judge, voted with the majority. See Leonhardt, op. cit., p. 163. 

CHAPTER IV 

1. See Vernon Van Dyke, “Authoritarian Opposition to Free- 
dom in Foreign States,” Journal of Politics, vol. 4 (1942). pp. 437 

2. See Oppenheim-Lauterpacht, op. cit., vol. i, p. 208. 

3. The most notorious case was the forcible abduction of 
Berthold Jacob-Salomon from Swiss territory (see Lawrence Preuss, 
“Kidnapping of Fugitives from Justice in Foreign Territories,” 
Amer. Jour, of International Law, vol. 29 (1935), pp. 50^ ff.). There 
were numerous similar cases involving anti-Fascists (the case of 
Rossi) as well as anti-Bolsheviks (the case of General Miller). 

4. See, for example. Sixth Pan-American Conference on Rights 
and Duties of States of Feb. 20, 1928, Art. 1 (Amer. Jour, of Inter- 
national Law, vol. 22 [1928], Suppl., pp. 12411.); Fauchille, op. cit., 
vol. 1, pp. 499 ff. 

5. The text of the pledge given by Mr. Litvinov to President 
Roosevelt on Nov. 16, 1933, when the United States resumed diplo- 
matic relations with the Soviet Union, reads in part as follows (see 
Amer. Jour, of International Law, vol. 29 [1935], p. 657, n. 1): "It 
will be the fir.ed policy of the Goverrment of the Union of Soviet 
Socialist Republics: (1) to respefit scrupulously the indisputable 
right of the United States to order its own life within its own juris- 
diction in its own way, add to refrain from interfering in any 
manner in the internal affairs of the United States, its territories 
and possessions.” The other sections of the pledge enjoin all 
persons in government service and all organizations of the govern- 
ment, including organizations helped financially by the Soviets, 
not to injure the order, tranquillity, territorial and political integ- 
rity of the United States, not to assist any group or organization 
which claims to be the government of the United States, and not 
to permit the formation or existence of any group or organization 
aiming at the overthrow of the government by force and violence. 
However, in August, 1935, the United States government protested 
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strongly against violations of the pledge by the Communist Inter* 
national. In reply the Soviet Union disclaimed resjx>nsibility for 
the activities of the Comintern. See C. C. Hyde, ‘‘Considering a 
Russian Pledge,” Amer. Jour, of Internationnl Law, vol. 29 (A936), 
p. 651. 

6. For a convincing explanation of the Russian change of poli- 
cies see Sir Bernard Pares (Russia and the Peace, New York, 1944), 
who interprets Stalin as a counterrevolutionist much closer to Peter 
the Great than to Lenin, no longer envisioning the spread of the 
Soviet system to neighboring countries. 

7. In Denmark, for as yet unascertained reasons, the govern- 
ment of Erik Scavenius was even permitted to hold democratic 
elections for the Folkting as late as May 24, 1943. They resulted in 
an overwhelming confession of the Danish people to political de- 
mocracy. In Aug., 1943, the cabinet resigned, unwilling to accede 
to further Nazi encroachments on internal administration. The 
King was interned, and the country was takep over by military 
occupation, tinder a German military governor; a Count Holstein 
tried in vain to act as a Quisling. The “democratic” show piwe in 
the window of Hitler’s New Order had become so shop-worn that it 
had to be* removed. 

8. No great space should be devoted to what the National 
Socialists call “law” .pf nations (Volkerrecht) because, in their con- 
cept of international relations, no such thing exists. Their inter- 
national lawyers, past masters of opportunism, shifted with every 
change in direction of German foreign policy. Until 1956 Nazi doc- 
trine insisted on the principle of equality of states and observance 
of nonintervention by other nations, because Germany required a 
justification for breaking the restrictions on her internal sovereignty 
imposed by Versailles. Thereafter, even later than the outbreak of 
the war, the doctrine preached, and the Third Picich practiced, 
intervention in neighboring states for the sake of “liberating" 
Germans abroad under the slogan of “racial consanguinity.” Finally, 
with the full fruition of the concept of the master race, it aban- 
doned all pretenses of equality by claiming for Germany the right 
to intervene in all countries whenever driven by naked lust of 
power. On the other hand, the versatile writers, taking their cue 
from an imperialistic distortion of the Monroe doctrine, bolstered 
the amateurish map-redrawing of the geopoliticians— ifinother term 
for military conquest — with the “scientific” notion of a German- 
dominated European space, precluding intervention by others in 
the German Lebensraum. The notorious Carl Schmitt in his 
Volkerrechtliche Grossraumordnung mit Interventionsverbat raum- 
fremder Mdchte (Spatial Organization of Large-Scale Empires Com- 
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bined with Prohibited Intervention of States Devoid of Interest in 
Such Spaces), Berlin-Vienna, 1939# and others proclaimed the com- 
pfete elimination (Uebertoindung) of the political entity "state” by 
a spatial arrangemenr {op. cit., pp. 76 ff.). Norbert Giirke, another 
protagonist of a "law” of nations determined by power, considers 
(in Volk und Vdlkerrecht, Tubingen, 1935) the organizational 
frame of an overextended "Reich” as the pivot of the law of nations. 
Geopolitical or "spatial” thinking treated existing state boundaries 
and political sovereignties as obsolete residues of the past, to be 
brushed aside in order to achieve the German monopoly of political 
power. Neither treaty obligations, deemed temporary expedients 
without binding force when confronted by the vital necessities of 
the mission of the German master race, nor internationally sanc- 
tioned rights of other states were recognized. When the Lebensraum, 
in the wake of military conquest, was extended to the Befehlsraum, 
colonial exploitation and accomplished techniques of domination 
by terror took the, place of any pretense of legal rules controlling 
the use of power politics. With the exception of the interlude of 
the Tierman-Russian nonaggression pact (lucus a non lucendo), 
Bolshevism and the inferior races were beyond the pale of any 
international law — which justified their extermination (see, for 
example, Beckhoff, Vdlkerrecht gegen Bolschewismus, Berlin, 1937). 
Even formerly respectable authors such as Bruns, Wolgast, Tatarin- 
Tarnheyden contributed to the elimination of the notion of law 
from the German version of the law of nations. 

Among the National Socialist writings on international law may 
be mentioned also: Ernst Wolgast, Vdlkerrecht, Berlin, 1934; 
Mosler, Die Intervention im Vdlkerrecht, Berlin, 1937; Edgar 
Tatarin-Tarnheyden, "Vdlkerrecht und organische Staatsauffass- 
ung,” Archiv fur Rechts- und Wirtschaftsphilosophie, vol. 29 
(•936). pp. 305 ff.; H. Kraus, "Intercsse und zwischenstaatliche 
Ordnung,” Niemeyers Zeitschrift fifr internationales Recht, vol.^gg. 
(»934). pp. 22 ff. For trenchant criticism of the Nazi dilution and 
negation of international rulh see John H. Herz, “The National 
Socialist Doctrine of International Law and the Problems of Inter- 
national Organization,” Political Science Quarterly, vol. 54 (1939), 
pp. 536 if.; Eduard Bristler (pseudonym for John H. Herz), Die 
Vdlkerrechtslehre^ des Nationalsozialismus, Zurich« 1938; Jacques 
Fournier, La flonception National Socialiste de droit des gens, Paris, 
1939; Hans Morgenthau, "National Socialist Doctrine of World 
Organization," Proceedings of the Set/enth Conference of Teachers 

International Law and Related Subjects, M^ashington, 1941, 
pp. io3df. In passing it may be remembered that long before the 
advent of Hitlerism some German writers (Zorn, Wenzel) favored 
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a peculiar “monistic” solution of the age-old conflict between mu- 
nicipal and international law by claiming the supremacy of munic- 
ipal over international law (see Oppenheim-Lauterpacht, op. 
p. 50, n. 3). On the other hand, in the midst the National Social- 
ist intoxication by power and military might Heinrich Triepel, 
Die Hegemonie; Ein Buck von fiihrenden Staaten, Stuttgart, 1938, 
had the courage to warn against the overextension of power con- 
cepts while realistically admitting the actual inequality of states by 
which certain more powerful political entities acquire a natural 
and inevitable leadership — an interpretatidn of history which comes 
close to acceptance of the system of the “Big Four” among the 
United Nations as future guarantors of world peace. 

9. For a decade this writer, wise in his experience under the 
Weimar republic, has devoted much of his literary effort to this 
aspect of the totalitarian world-revolution. See the following ^pub- 
lications by Karl Loewenstein; “Militant Democracy and Funda- 
mental Rights,” Amer. Polit. Sci. Rev., vol. 31 (1937), pp. 417 ff., 
638 ff.; “Legislative Control of Political Extremism in European 
Democracies,” Columbia Law Rev., vol. 38 (1938), pp. 551 ff.» 
725 ff. (expanded in French in Revue du droit public, vol. 54 
[1938], and in a book, Controle legislaiif de I’extremisme politique 
dans les democraties europiennes, Paris, 1939). Additional studies 
dealt with the phenomenon in various Latin American countries: 
“El Problema del Gontrolar Legislativo del Extremismo Politico y 
la Legislacion Uruguaya,” Revista del Derecho, Jurisprudencia y 
Administracion (Montevideo), vol. 39 (1941), pp. 225 ff.; Brazil 
Under Vargas (New York, 1942), pp. 133 ff.; "Legislation Against 
Subversive Activities in Argentina,” Harvard Law Rev., vol. 56 
(i943)« PP- 1261 ff.; “Legislation for the Defense of the State in 
Chile,” Columbia Law Rev., vol. 44 (1944), pp. 366 ff. See also 
Alejandro Rovira and Luis £;egui Gonzales, Controla'^ de actividades 
subversives en el Uruguay (Montevideo, 1943), a synoptical com- 
pilation of the apposite Uruguayan material; Charles G. Fenwick, 
“Intervention by Propaganda,” Amef. Jour, of International Law, 

35 (194O' PP- 656 ff- The literature on the Fifth Column is so 
vast that no references can be given here. 

10. On Dec. 12, 1937, after the Spanish republican government 
finally had succeeded in invoking Art, 1 1 of the Covenant, a mean- 
ingless resolution was passed to the effect that "efery state is under 
an obligation to refrain from intervening in the internal affairs of 
others” (Journal Officiel, Jan. 19, .1937). At that time Italy, the 
principal offender, was a member of the League. 

11. The ordinary penal codes of most states, Germtviy and 
Italy included, had provisions penalizing libelous and defamatory 
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attacks against heads of foreign states and governments. None the 
less, press and radio of dictatorial states, under government instiga- 
tibn, indulged in the most scurrilous attacks against democratic 
leaders. During the period of good will preceding the Nazi revolu- 
tion many people were seriously concerned about contamination of 
the public mind by malicious nationalistic propaganda. In 1935 
the League passed a resolution for eliminating nationalistic excesses 
from school textbooks (see Oppenheim-Lauterpacht, op. cit., p. *31, 
n. 2). International efforts also were under way to curb propaganda 
for war by internal legftlation (see Mirkine-Guetz^vitch, op. cit., 
pp. 245 ff.; Vespasiano V. Pella, La Protection de la paix par le 
droit interne, Paris, 1933). 

12. For the text of the convention, signed Sept. 23, 1936, and 
entering into force Apr. 2, 1938, see Journal Officiel, 1936, p. 1437. 
and Amer. Jour, of International Law, vol. 32 (1938), Suppl., 
pp, 1 23 ff. Art. 1 obligated the signatories to prohibit and to stop 
within their jurisdiction “any transmission of such a character as 
to incite the population of any country to acts incompatible with 
the ftiternal order or security of any territory or a High Contract- 
ing Power’’; Art. 2 was aimed at transmissions inciting to war; 
Art. 3 prohibited incocrect statements likely to harm int*ernational 
understanding. Of the great powers, only France, Great Britain, 
Russia ratified the convention. 

13. The convention was signed Oct. 16, 1937. On its content see 
Manley O. Hudson, “The Proposed International Court,” Amer. 
Jour, of International Law, vol. 32 (1938), pp. 549 ff.; Oppenheim- 
Lauterpacht, op. cit., p. 239, n. 2. 

14. Vargas’ rule in Brazil, the outstanding example of a Latin 
American dictatorship of the regime personnel type, was neither 
fascist nor totalitarian but merely authoritarian. See Karl Loewen- 
stein, Brazil U^der Vargas (New York,^i942), and in particular the 
terminological distinctions on pp. 369 f. 

15. For texts of the Panama Resolution XI, Final Act, see Amer. 
Jour, of International Law, vel. 34 (1940), Suppl., pp. 1 ff.; Habana 
Resolutions, Final Act, Resolutions II, III, V, VI, VII, ibid., vol. 34 
(1941), Suppl., pp. 1 ff.; Rio de Janeiro, Final Act, Resolutions 
XVII, XVIII, XIX, ibid., vol. 36 (1942), Suppl., pp. 61 ff. 

16. Resolution XVII reads in part as follows: “The Third Meet- 
ing of the Foreijii Ministers of the American Republics resolves: 
... (2) To recommend to the Governments of the American Re- 
publics the adoption of similar, legislative measures tending to pre- 
vent or punish as crimes, acts against the democratic institutions of 
the States of the Continent in the same manner as attempts against 
the integrity, independence or sovereignty of any of them; and that 
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the Governments of the American Republics maintain and expand 
their system of surveillance designed to prevent subversive activities 
of nationals of non-American countries, as individuals or groups#of 
individuals, that originate in or are directed ^om a foreign country 
and are intended to interfere with or limit the efforts of the Amer- 
ican Republics, individually or collectively, to preserve their integ- 
rity and independence, and the integrity and solidarity of the Amer- 
ican Continent. (3) To recommend to the American Republics that 
they adopt, in conformance with their constitutions and laws, regu- 
latory provisions that are, as far as possible, in keeping with the 
memorandum which is attached to this Resolution for purposes of 
information.” (Italics supplied.) The memorandum dealt with con- 
trol of dangerous aliens; prevention of abuse of citizenship; regu- 
lation of transit across national boundaries; prevention of acts of 
political aggression. Among the acts of political aggression to be 
repressed are specifically mentioned: obstruction of the war effort; 
dissemination of Axis propaganda; control of persons and organ- 
izations acting in the interests of any non-Am*erican state not en- 
gaged in the war on the side of an American state; control of com- 
munications to and from states of the Axis or subservient thereto. 
The Emergenoy Advisory Committee for Political Defense issued its 
first Annual Report in July, 1943 (English transl., Washington, 
D.C., 1943). its second in Nov., 1944. On the committees, see the 
authoritative articie by Carl B. Spaeth and William Sanders (the 
American delegates) "The Emergency Advisory Committee for 
Political Defense,” Amer. Jour, of International Law, vol. 38 (1944), 
pp. 218 ff.; Karl Loewenstein, "Pan- Americanism in Action,” Cur- 
rent History, vol. 5 (1943), pp. 229 ff. See also William Bunce 
Cowles, “Joint Action to Protect an American State from Axis 
Subversive Activity," Amer. Jour, of International Law, vol. 36 
(1942), pp. 242 ff. . 

. 17. It should be noted thai Resolution XVII of the Rio Confer- 
ence provided for joint action merely by "recommendation,” which, 
however, no American state could disregard without disassociating 
itself openly from the Pan American community, like wholly unco- 
operative Argentina. Resolution VI of the Habana Conference, on 
the other hand, was mandatory on all American republics (see 
Cowles, op. ci^., pp. 246 ff.). It reads in part: ". . . each one of the 
Governments of the American Republics shall atdbpt within its terri- 
tory all necessary measures in accordance with it? constitutional 
powers to prevent and to suppress any activity directed, assisted or 
abetted by foreign governments, or foreign groups or individuals 
which tend to subvert the domestic institutions, or to foment dis- 
order in their internal political life, or to modify by pressure, propa- 
ganda, threats, or in any other manner, the free and sovereign right 
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of their people to be governed by their existing democratic system" 
(italics supplied). 

«, i8. Significant of the trend of Pan American solidarity are re- 
fcent statutes in Chil^nd Uruguay to the effect that Axis-inspired 
subversive activities committed on the national territory, if directed 
against another American state, are penalized as if directed against 
the national sovereignty proper. See Chile, Law on the External 
Security of the State, no. 7401, of Dec. 31, 1942 (Diario Official of 
Jan. 4, 1943) and Uruguay, Decree-Law no. 10,279 of Nov. 11, 1942. 
See also Karl Loewenstein, “Legislation for the Defense of the State 
in Chile,” Columbia Latv Rev., vol. 44 (1944), pp. 400 If. See also 
the identical regulation of the Inter-American Conference on Prob- 
lems of War and Peace, Final Act of Mar. 8, 1945, Resolution 
XXVI. 


Part II 

CHAPTER I 

1. On the motion Abrami and others in the Fi;ench 'Chamber 
of Deputies, June 24, 1932, aimed at inviting the member states of 
the League and the signatories of the Briand-Kellogg pact of 1928 
to revise their constitutions in order to submit the general mobiliza- 
tion and the declaration of war to a popular referendum (see 
Mirkine-Guetz^vitch, op. cit., pp. 217 ff.) In the United States, the 
Ludlow amendment (1935) pursued similar aims. Some constitu- 
tions explicitly exclude the declaration of war from the referendum 
(see Mirkine-Guetzdvitch, op. cit., pp. 129 ff., 205 ff.). The require- 
ment that the legislature declare war, at the proposal of the execu- 
tive power, was introduced first by the Constituent Assembly of 
1789 (see constftution of 1791, title JII,* chap. Ill, sec. I, Art. 2 — 
Duguit and Monnier, op. cit., p. 79) and was retained in all subse- 
quent revolutionary constitutions including the first issued by 
Napoleon. The majority of liberal constitutions makes the right to 
declare war dependent on the assent of the legislative power (see 
for example United States Constitution, Art. I, sec. 8; France, Con- 
stitutional Law of July 16, 1875, Art. g; Czechoslovakia, Constitu- 
tion of 1920, Art.-^4; Weimar Constitution, Art. 45, sec. 2). The 
cabinet of Dakadier in 1939 declared war without consultation or 
subsequent formal assent of the parliament although the latter con- 
clusively gave its adhesion and consent. Most monarchical regimes, 
including Britain, do not require the formal assent of the parlia- 
ment, almough as a rule the latter resolves to declare war. (See, 
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for example, the German Constitution o£ 1871, Art. 11, sentence a; 
this was amended Oct. 18, 1918, to assign declaration of war and 
conclusion of peace to the Reichstag.) , 

Another method, in a democratic state,^f making war more 
difficult was adopted in the Spanish penal code of 1932 whlfch, in 
Article 129 (the section on treason) punishes the president of the 
republic and the ministers who, in violation of Art. 77 of the con- 
stitution of 1931 sign a decree of war without having observed the 
provisions prescribed by the League Covenant, and without having 
exhausted all nonbelligerent methods under the conventions which 
Spain has concluded, and those officials who declare war without 
authorization by law (see Luis Jimenez de i Asiia, “El Derecho 
penal del future, ” in El Mundo del posguerra (Buenos Aires, 1944)* 
pp. 6i f.). • 

The question of the actual declaration of war is subordinated 
today to the wider problem of the definition of the aggressor and 
the acts of aggression. (See Harvard Research Draft, pt. Ill, “Rights 
and Duties of States in Case of Aggression,” Anler. Jour, of Interna- 
tional Law, vol, 33 (1935), pp. 819 ff.) All such attempts are vholly 
futile as long as they are geared only to outward acts by which 
aggression is ajctually threatened or undertaken, and as long as the 
other states remain indifferent to internal conditions which prepare 
and lead to aggression. Striking evidence of the impasse which 
results if the repi.ession of aggression is linked to strict noninter- 
vention is provided by the convention between Soviet Russia, 
Estonia, Latvia, Poland, Rumania, Iran, Turkey, and Afghanistan, 
and later adhered to by Finland, signed at London on July 3, 
1933. In Art. 2 the signatories agreed to consider as aggressor any 
state which should commit first a number of specified acts (decla- 
ration of war, attack, invasion by armed force, etc.). Art. 3 went 
on to say: “No political, military, economic, or other considerations 
may serve as an excuse or justification for the ag|pression referred 
to . . .’’So far probably everybody would go along. But an annex 
to Art. 3 seeks to define the aggressor within the scope of Art. 2 — 
aggression cannot be justified on either of the following grounds: 
(a) the internal conditions of a state — for example, its political, 
economic or social structure; alleged defects in its administration; 
disturbances due to strikes, revolutions, or counterrevolutions, or 
civil war; (b) the international conduct of a state^for example, the 
violation or threatened violation of the material ftr moral rights 
or interests of a foreign state or ^ts nationals, etc. In other words, 
the internal conditions of a state, the violation of the human rights 
of its citizens, nationalistic propaganda, armaments, visible prepara- 
tions for war, may become so explosive that other states are threat- 
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ened. But if they intervene in time to prevent war, intervention is 
tantamount to aggression, and the interveners are guilty of trespass. 

g. Some glimpses of the relevant problems are found in an 
annoyingly superficia^discussion by Joseph-Barthdlemy (later Vichy 
Mini9..er of Justice), “Politique int^rieure et le droit international,” 
Academic du Droit International de la Haye, Recueil des Cours, 
1937, vol. 1, pp. 429-520. 

3. To this writer’s knowledge the only exception is Mortimer 
Adler, How to Think About War and Peace (New York, 1943), 
p. 239; “A federal government of the world requires political homo- 
geneity among its component states. A world federation would have 
to be constitutional. In consequence all the federated states would 
have to be republican. None could be dictatorships or absolute 
monarchies. Despotisms and constitutions cannot federate. To this 
extent, at least, political uniformity is required in a set of federated 
states, even if all are not equally democratic in their constitutions.” 
An example (chosen at random) of the stereotyped indifference to- 
ward the form of government in blueprints of the future world 
orgarv.zation is “Proposed Constitution of the United Nations,” 
no. 43, in Howard O. Eaton and others, Federation: The Coming 
Structure of World Government (Norman, Okla., 1944), pp. 211 ff. 

4. Most writers construe the League of Nations as a federa- 
tion; see Oppenheim-Lauterpacht, op. cit., pp. 306 ff. (who himself 
holds that the League was neither a federation nor an alliance, but 
a legal phenomenon sui generis). 

5. For a century and more this was the central theme of 
German politics and political theory — which, consequently, de- 
scribed these institutions most thoroughly and competently. See 
Georg Jellinek, Allgemeine Staatslehre, 3rd ed. (Berlin 1922), pp. 
762 ff. 

6. See Esprit des Lois, IX, 2 under the title: “Que la constitu- 
tion f^d^rative *doit 6tre compos^e^ d’^tats de la m^me nature, 
surtout d’etats r^publicains.” The brief chapter is full of wisdom. 
"L’^sprit de la monarchie est I4. guerre et I’agrandissement; I’esprit 
de la r^publique est la paix et la moderation. Ces deux sortes de 
gouvernement ne jjeuvent que d'une mani^re forcee subsister dans 
une republique federative.” “Tout fflt perdu pour la Grfece, lorsque 
les rois de Macedoine obtinrent une place parmi les amphictions.” 
The German federation, composed of free cities add small states 
under princes, die finds, could endure "parcequ'elle a un chef, qui 
est en quelque fa^on le magistral de I’union, et en quelque fa^on le 
monarque,” implying that the aifinity of the monarchical form of 
government between the princes and the head of the federation 
permitteef their continued cooperation. 
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7. Argentina: Constitution of 1853, Arts. 5, 6. Intervention by 
the federal government, in the self-rule of the provinces, is the 
cardinal problem of Argentine federalism. The leading monograph 
is L. H. Sommariva, Historia de las intervenci^es federates en las 
provincias de la Reptiblica Argentina, 2 vols. (Buenos Aires, 1929- 
1931). See also Santos P. Amadeo, Argentine Constitutional Law 
(New York, 1943), pp. 89 ff.; Austin F. Macdonald, Government of 
the Argentine Republic (New York, 1942), pp. 169 ff.; Karl Loewen- 
stein, “Legislation Against Subversive Activities in Argentina,” 
Harvard Law Review, vol. 56 (1943), pp. ,i277ff. 

Brazil, Constitution of 1937: The conformance to the republican 
and representative form erf government is implied in Art. 9, letter 
c (1), permitting intervention of the president in the states in order 
to guarantee the republican and representative form of government. 
Under the Vargas regime the states lost their identity as separate 
entities under the impact of dictatorial centralization, and were 
operated through "interventors,” appointed by the federal govern- 
ment, as instruments of political coordination. €ee Karl Loewen- 
stein, Brazil Under Vargas (New York, 1942), pp. 59 ff. Unde^the 
republican constitution before 1937 the issue was vital (see Pedro 
Calmon, Curso de direito constitucional brasileiro, Rio de Janeiro, 
1937. PP- 65 ff-)-" 

Mexico: Constitution of 1917, Arts. 40, 115. 

Venezuela: Constitution of 1936, Art. 13. 

8. In the United States the republican form of government is 
a "political question" beyond judicialization of the courts. See the 
famous decisions Luther v. Borden, 7 Howard 1 (1849); Texas v. 
White, 7 Wall. 700 (1869); Pacific States Telegraph ir Telephone 
Co. V. Oregon, 223 U.S. n8 (1912); Mountain Timber ^o. v. 
Washington, 243 U.S. 219 (1927). See also Charles Gordon Post, 
The Supreme Court and Political Questions (Baltimore, 1936), 
pp. 1511., to6 ff., 12511. Hafold Zink, Government And Politics in 

' thd United States (New York, *943), pp. 39!., holds — and, on the 
basis of the evidence one is bound ^o agree — that the clause has 
little if any practical meaning since no machinery of federal inter- 
vention exists similar to that in other federal states, for dealing 
with violations of the clause in letter or spirit. It is left to Congress 
and the President to see to it that the states have a “republican 
form of governihent.” It may well be that the habit of boss rule is 
deemed compatible with “republican” government if it does not 
tamper too unblushingly with the state constitutions. Consequently 
the federal paper "guarantee” did*not prevent Huey Long from 
establishing a virtual dictatorship in Louisiana, through corrupt 
legislators and courts, by distortions and elastic interpretations of 
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the state constitution. It is doubtful whether even the most revolt- 
ing of such cases would ever lead to an intervention by the federal 
government. As a rule the people, after a period of flagrant abuses, 
become tired of boK rule and set their own house in order. 

'• g. The problem is of particular interest in Switzerland. The 
Swiss had a rather disturbing experience with a diversity in forms 
of government when, in 1847, the canton of Neufch&tel, then under 
the nominal sovereignty of the King of Prussia, made a pass at 
monarchy which was repelled in the so-called Sonderbund War. 
Art. 6 of the federal constitutions of 1848 and 1874 reads as fol- 
lows (in translation): “The cantons are obligated to seek from the 
confederation the guarantee [Gervahrleisiung] of their constitutions. 
This guarantee is to be granted under the condition (a) that they 
contain nothing in conflict with the federal constitution; (b) that 
they insure the exercise of political rights according to republican 
(representative or democratic) principles \Formen\, (c) that they 
have been accepted by the people and that they are subject to 
amendment if the absolute majority of citizens so require.” These 
constitutional arrangements are remarkable for several reasons (see 
Fritz Fleiner, Schweizerisches Bundesstaatsrecht, Tubingen, 1923, 
pp. 56 ff.; A. Cuin, La Garantie des constitutions cantonales et les 
droits constitutionnels des citoyens de la Confederation Suisse, 
Paris, 1908). No canton can be a member of the confederation un- 
less it possesses a “republican” constitution. The term “republican” 
differs from that used in the United States constitution (Art. IV, 
sec. 4) in that the federal constitution itself specifies that it must be 
either representative or democratic. This means that a canton’s 
political existence must be based either on representative institu- 
tions, or on the democratic instrumentalities of referendum and 
initiative, or on a combination of both; the latter is the rule today. 
In addition, cantonal constitution must not contain any provision 
in conflict with the federal constitutidh, and cannot grant to their 
citizens fewer political rights than 'the federal constitution proper. 
Thus, the cantons’ free choi/:e of form of government is limited. 
Within these limits, however, the cantons may organize themselves 
politically as they deem fit. But even if a canton prefers the system 
of representative democracy its constitution and constitutional 
amendments (partial revisions) are subject to ratification by con- 
stitutional referendum of the majority of the citizens. These rules 
are strictly and faithfully enforced (on interventions by the federal 
government, see Fleiner, op. cit., p. 71). Only the constitution of the 
canton of Fribourg of Mar. 4, ‘'1848, was accepted by a Resolution 
of the parliament (Grand Council) — a procedure deemed objection- 
able arid to be avoided in the future (see Fleiner, op. cit., p. 57, 
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n. ii). The procedure for obtaining the federal guarantee is regu- 
,lated by the Bundesbeschlms (federal parliament resolution) of 
1851. Solicitation of approval is a duty which the canton cannQt 
evade. The requirement of federal approval^as caused even the • 
most insignificant amendments of cantonal constitutions tA be 
formulated as constitutional amendments and submitted to Berne 
for formal confirmation, without which it would be invalid. On the 
other hand, if a cantonal constitution conforms to the requirements 
of the federal constitution, the federal parliament (Bundesversamm- 
lung) cannot withhold the guarantee. As a rule it does not enjoin 
the canton to change or to eliminate an objectionable provision; it 
just excludes this from ^deral confirmation. Lately a canton en- 
acted a constitution with the, proviso that it would enter into 
force if ratified by the federal authorities, decidedly An abuse of the 
text of the constitution (see Fleiner, op. cit., p. 58, n. 17). This 
system of federal control has not been found to encroach upon the 
constitutional autonomy of the cantons, nor to shackle their indi- 
vidual political life. To the cantons a high de^ee of self-govern- 
ment is conceded, and the constitution itself speaks of thesi as 
"soverei^" (Art, 5). There is in all the world hardly a more indi- 
vidualistic* people than the Swiss. At no time was this arrangement 
considered incompatible with its democratic self-respect. 

10. The so-called landstdndische Verfassung (representation by 
estates) was uniformly prescribed by the Act of Congress of Vienna 
of June 13, 1815, Art. 13. The Final Act of Vienna "on the com- 
pletion and consolidation of the German Confederation” of May 
15, 1820 (Martens, N. R., vol. 5, p. 467), repeating the requirement, 
placed its fulfillment under the supervision of the Federal Assembly 
(Art. 54). Art. 57 enjoined on all member states the monarchical 
form of government. 

11. According to Art. 186 of the Constitution of Mar. 28, 1848, 
"every state shall have a' constitution, a parliajfient, and the 
ministers shall be responsible to the latter.” Art. 187 specified 
in great detail the mandatory requirements and powers. Art. 130 
enjoined conformity of all constitutions with the national bill of 
rights which, in Art. la, prescribed equality as the basis of a con- 
stitutional government. In addition. Art. 195 made all changes of 
the form of government (Regierungsform) of the member states 
dependent on assent of the federal powers by thv qualified majority 
prescribed for amendments of the federal constitution. This frame 
was compatible with monarchical^ and republican states; of the 
latter Germany had at that time four (Frankfurt-on-the-Main, Ham- 
burg, Bremen. and Liibeck). On federalism under the Paulskirche 
constitution see Karl Binding, Zum Wcrdeti und Lehen det Staaten 
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(Munich-Leipzig, 1920), pp. 6 ff.; Heinrich von Sybel, Die Begriind- 
ung des deutschen Reichs durch Wilhelm I, 3rd ed. (Munich- 
Leipzig, 1913), vol. 1, pp. iioff. 

IS. Art. 17: Land musz eine freistaatliche Verfassung 

hab^n.” See Gerhard Anschutz, op. cit., p. 131. 

13. There existed unicameral and bicameral representations; 
state presidents as head of state, or prime ministers in this function; 
the most diverse electoral laws; application of direct democracy, 
optional and mandatory. The most original constitutions were those 
of Baden, Liibeck, and 'Prussia. 

14. Arnold Brecht, Prelude to Silence (New York, 1944), pp. 
65 ff., misses this essential point: the autlhoritarian government of 
the Reich (the "presidential” cabinet appointed by von Hindenburg 
at that time) tould not countenance the existence of a divergent 
form of government — parliamentary democracy — in the most im- 
portant of the Lander, Prussia. 

15. For details see Karl Loewenstein, in James T. Shotwell, 
op. cit., pp. 35a fP.; Fritz Potzsch-Heffter, "Vom Staatsleben unter 
der Weimarer Republik,” Jahrbuch des dffentlichen Rechts, vol. 13 
(1925), pp. 138 ff. 

CHAPTER n 

1. See James Burnham, The Machiavellians (New York, 1943), 
pp. 55 ff., for a notable interpretation. 

2. See Karl Loewenstein, Hitler’s Germany, 4th ed. (New York, 
1944), pp. 34 ff. 

3. Six Livres de la Republique (Lyon, 1579), II, 1 and 2; see 
Hermann Rehm, Geschichte der Staatsrechtswissenschaft (Freiburg- 
Leipzig, 1896), pp. 225 ff., 230. 

4. Philosophical Essay on the Eternal Peace, pp. 78 f.: “The 
second principle of division is taken from the form of government 
[forma regimiiiis]; and, ... it regaj-ds the mode in which the Stjite, 
founded on the constitution, makes use of its supreme power. In 
this connection the form of<government is either republican or 
despotic. Republicanism regarded as the constitutive principle of a 
State is the political severance of the executive power of the gov- 
ernment the legislative power. Despotism is in principle the 
irresponsible executive administration of the State by laws laid 
down and enacted>-by the same power who administers them.” 

5. In this book the terms "political democracy” and "constitu- 
tional-democratic state” are frequently used as synonyms. The 
reader should not connect the latter term with the existence of a 
written constitution. The term "autocracy,” on the other hand, may 
have an unfamiliar ring. It is used because it is broader than 
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“dictatorship”; it includes also authoritarian government, which 
does not necessarily coincide with totalitarian, fascist, or dictatorial 
government. ^ 

6. Philological sticklers may note that, tl^ughout the Atlantic 
Chtu-ter, the terms "state," "people,” “nation*^ are used rather indis- 
criminately and almost interchangeably. 

7. See Carl J. Friedrich, Constitutional Government and De- 
mocracy (Boston, 1941), pp- 235 ff.; Frederick M. Watkins, The 
Failure of Constitutional Emergency Powers Under the German 
Republic (Cambridge, Mass., 1939). This refers also the practice of 
pleins pouvoirs, in vogue in France before the collapse and widely 
though wholly erroneotfsly considered as a sign of decay of the 
parliamentary system. See Karl Loewenstein, "The Balance Between 
Legislative and Executive Power,” University of Chicago Law Re- 
view, vol. 5 (1938), pp. 598 ff. and the literature in n. 95. Delega- 
tion of powers by the parliament to the government, for a speci^c 
purpose or in general, is an essential method of running the gov- 
ernment in states of the multiple party structure. It is likely that 
postwar political reconstruction will have to use the meth^ ex- 
tensively. 

8. There i,s still no satisfactory comparative study of modern 

Caesarism, in spite of whole libraries on individual dictatorships. 
The best treatment of the phenomenon, named "Bonapartism” 
after its inventor and most accomplished manipulator, Napoleon 
Bonaparte, is found in German. See Heinrich von Treitschke, 
Politik, 4th ed. (Leipzig, 1918), pp. 189 ff., where he calls it "demo- 
cratic tyranny”; Wilhelm Roscher, Politik, 3rd ed, (Stuttgart-Berlin, 
1908), pp. 588 ff.; Robert Michels, Zur Soziologie des Parteiwesens 
in der modernen Demokratie, 2nd ed. (Leipzig, 1925), pp. 270 ff. 
See also Joseph-Barth< 51 emy, Traits du Droit Constitutionnel (Paris, 
1 933), pp. 253 ff. Among the general treatments of dictatorship, none 
of them satisfactory, may tfe mentioned F. Cambof Les Dittaturas 
(Faris, 1930); Alfred Cobban, hictatorship: Its History and Theory 
(London, 1939); Diana Spearman, Modern Dictatorship (London, 
1939). Siegmund Neumann’s Permanent Revolution (New York, 
1942), in many respects a penetrating exposition of the social and 
psychological conditions of dictatorship, is not interested in the legal 
structure. On some aspects of the Napoleonic dictatorship see Karl 
Loewenstein, ‘*The Dictatorship of Napoleom the First,” South 
Atlantic Quarterly, vol. 34 (1936), pp. 298 ff.: ider/t, "Opposition 
and Public Opinion Under the Dictatorship of Napoleon the First,” 
Social Research, vol. 4 (1937), PP- 4 ^* ff- ^ sympathetic apn 
proach to the Caesarism of Napoleon HI, see Albert L. Gu^rard, 
Napoleon III (Cambridge, Mass., 1943). * 
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g. On the psychological relationship between the leader and 
his followers — based on his “charisma” — see Max Weber, “Wirt- 
sq^aft und Gesellschaft," in Grundriss der Sozialokonomik, 
^Tubingen, 1922), p|f. 140 ff. 

16. Louis Napoleon’s election as President of the Second Re- 
public in 1849 by an absolute majority of 5.534,520 votes, out of 
a total of 7,426,252 votes cast, was followed by the coup d’etat of 
Dec. 2, 1851; see Maurice Deslandres, Histoire Constitutionnelle 
de la France (Paris, 1932), vol. 2, p. 393. In the Reichstag elections 
of Mar. 5, 1933, Hitler .obtained not more than 44 per cent of 
the total vote — and this only by unprecedented election terror. The 
Enabling Act of Mar. 24, 1933, which gavl him the right to amend 
the constitution by decree-law of his cabinet, was a full-fledged 
coup d‘itat (see Karl Loewenstein, “Dictatorship and the German 
Constitution 1933-1937.” University of Chicago Law Review, vol. 
4*[*937]« PP- 541 ff-)- Mussolini gained absolute power by amend- 
ing, in successive stages, the Italian constitution, particularly by 
forcing upon the country new electoral laws which provided auto- 
matiq^ajorities of the Fascist party (see Arnold T. Zurcher, “Italy,” 
in James T. Shotwell, op. cit., pp. 640 ff.). Not one of the plebiscites 
held under the two Napoleons, Hitler, Mussolini, , was itonest by 
the most elementary democratic standards. Franco in Spain and the 
royal dictators in the Balkans abstained altogether from the formal 
legalizing of their absolute regimes by pseudodemocratic methods. 

CHAPTER in 

1. The historical examples of openly dictatorial constitutions — 
three under Napoleon I and at least one under his nephew — ^by a 
hierarchical arrangement of institutions made the dictator omnipo- 
tent; they do not affect the rule because Caesarism of the older 
style was not yet totalitarian. 

2. That neither Great Britain nor* Hungary has a formalized 
written constitution is no effective counterargument. In Britain tlie 
traditions of the common law, and the corresponding “conventions 
of the constitution” articulate political democracy as efficiently as 
would any written instrument. Even the Irish aversion against 
Britain could not prevent the British parliamentary system from 
becoming statutory in Eire under the constitutions of 1922 and 
1937. The singular, case of Hungary requires a moVe detailed dis- 
cussion (infra,*pp. 253 ff.). 

3. The Latin dislike of woman suffrage is disapp>earing. Several 
Latin American states introduce*d it recently. The French Gommit- 
tee of National Liberation extended the vote to both sexes. 

4. F*. H. Hermens, Democracy or Anarchy? (Notre Dame, Ind., 
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1941). None of his critics invalidated the thesis. That proportional 
representation operates tolerably well in the municipal sphere — 
even this is by no means uncontested — or in smaller and margijial 
countries (Switzerland, Scandinavia, Eire), pr/ves more the maturity 
of these nations than the serviceability of the technique of propor- 
tional representation. On its deleterious role in the Weimar system, 
see Hermens, op. cit., pp. 214 ff., and Karl Loewenstein in James T. 
Shotwell, op. cit., pp. 569 ff. 

5. For the arrangements under the Polish constitution of 1935, 
whose pattern was widely copied when other states changed over 
from the “parliamentary" to the “presidential” form of government, 
see John A. Hawgood, Modern Constitutions Since I'jS'j (London, 
1939), pp. 338 ff. The franchise for the Seym was restricted. Of the 
members of the Senate one-third was appointed By the president, 
two-thirds were “elected" through electoral colleges by a select class 
of privileged citizens (war veterans, landowners, etc.). See also Ray- 
mond Leslie Buell, Poland, Key to Europe (New York, 1941), pp. 
97 ff. BuelL finds that the system under the &)astitution of 1935 
is based on the “solidarity of the elite,” and that the composition 
of parliament under the electoral laws of July, 1935, was largely 
determined by. the government and the administrative agencies. 

6. This situation existed in most dictatorships and authori- 
tarian states — in Italy, Spain, Portugal, Austria after 1934, Rumania 
after 1938, Petain-France, and others. Party loyalty or other un- 
controllable distinction qualified for appointment. The Nazi sys- 
tem of popular ratification, by plebiscite or election, of a list 
of members appointed by Hitler and the National Socialist 
party retained only the pretense of democratic procedures; 
see Karl Loewenstein, Hitler’s Germany, 4th ed. (New York, 1940), 
pp. 62 ff. 

7. The allegedly dei:]^ocratic arguments against a third or 
four^ term for the presidei^t of the United States are wholly 
beside the point. At regular intervals the American people are 
free to repudiate the incumbent thiough the popular vote. On the 
contrary, the continuation in office of President Roosevelt demon- 
strated the receptiveness of the American people to the values and 
requirements of genuine leadership. His reelection on Nov. 7, 1944, 
was the greatest triumph of living democracy imaginable. This 
does not mean that a limitation of the pre&iiiefhtial office to the 
maximum of two consecutive terms would be wholly unwise, since 
only very exceptional men can ^and the strain of office over a 
longer period. 

8. The author had the privilege of participating as ^dviser in 
the project sponsored by the American Law Institute, under the 
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leadership of Dr. William Draper Lewis, to formulate “The Essen- 
tial Human Freedoms” (published Philadelphia, 1944). His con- 
clusions in this book are largely derived from the discussions in 
preparation of the pilfject, whiA convincingly proved that mem- 
bers of the principal political civilizations of today could agree 
on a catalogue of essential human freedoms. The author acknowl- 
edges his indebtedness to Dr. Lewis and to Ricardo J. Alfaro and 
John E. Mulder, who served with him on the subcommittee on 
political rights, for valuable sug^stions and criticism. 

9. Omitted here are the predominantly liberal individual guar- 
antees, such as freedom of worship, equality before the law, habeas 
corpus and fair trial, absence of discrimination for reasons of race, 
creed, sex, color. They are as much part and parcel of political 
democracy as thb political rights proper. 

10. For a masterly statement of the dilemma, see Robert E. 
Cushman, “Civil Liberty After the War,” Amer. Polit. Sci. Rev., vol. 
36 (1944), pp. 1 ff. The subject is of course one of the most discussed 
in this period witnessing the beginning of transition from liberal 
to "disciplined” democracy. The classic restatement of intransigent 
liberalism is Zechariah Chafee, Jr., Free Speech in the United States 
(Cambridge, Mass., 1941). Noteworthy contributions, distihguished 
by insight into the sociial forces operating free speech and related 
rights, are David Riesman, "Democracy and Defamation: Control 
of Group Libel,” Columbia Law Rev., vol. 42 (1942), pp. 728 ff.; 
idem, "Democracy and Defamation; Fair Game and Fair Com- 
ment,” ibid., vol. 42 (1942), pp. 1085 ff. For the parallel situation 
in Britain — ^where wartime restrictions on activities deemed sub- 
versive were less controversial than in this country — see Sir Cecil 
Carr, “A Regulated Liberty,” Columbia Law Rev., vol. 42 (1942), 
PP- 339 ff- 

11. “Retribution” — transl. by E. A. Epwring of “Harfenspieler,” 

in Wilhelm Meisters Lekrjahre, Bk. (•., chap. 13: . 

"Ye lead us onward into life, ye leave 

The wretch to fall; then yield him up, in woe. 

Remorse, and pain, unceasingly to grieve; 

For every sin is punished here below." 

12. For recent discussions of constitutional reforiq in the United 
States see Henry Ftazlitt, A New Constitution Now (New York, 
1942); Harold J. Laski, The American Presidency (New York, 1940), 
pp. 96 ff.; William C. Redfield,* “Cabinet Members on the Floor 
of Congress,” reprinted in A. N. Christensen and E. M. Kirkpat- 
rick, tds.,J'he People, Politics, and the Politician (New York, 1941), 
pp. 97 ff.; Alexander F. W. Hehmeyer, Time for Change (New York, 
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1943). See also George Fort Milton, The Use of Presidential Power, 
(Boston, 1944). 

13. This refers to the two basic faults of the Weimar system. 
Arts. 53-54 made the conduct of the office of the Reich chancellor 
dependent on the confidence simultaneouslyj^f the Reich prgfsident 
and of the Reichstag. These prerequisites of constitutional govern- 
ment, proved, in the long run, to be incompatible. Democracy was 
bound to be destroyed, once both the president and the Reich 
chancellor were averse to democracy, like von Hindenburg, a mon- 
archist, and Dr. Briining. The second basic fault was in Art. 48, 
which assigned unrestricted emergency powers to the Reich govern- 
ment, eliminating the Reichstag and facilitating the relapse into 
authoritarian government as it had existed under the Imperial 
monarchy. Dr. Briining abased the emergency powers at a time 
(July, 1930) when the antidemocratic wave still could have been 
controlled by a militantly democratic government. Moreover, legis- 
lation for the effective defense of the democratic state against 
totalitarian subversion was lacking, and morally corrupt judges and 
administrators who were never exposed to a purge, played into the 
hands of the totalitarian wreckers of democracy with the^nown 
result. The situation is analyzed by Karl Loewenstein, in James T. 
Shotwell, op. cit., pp. 363 ff. See also Arnold Brecht, op. cit., whose 
efforts to whitewash Dr. Briining are far from convincing. 

14. Judge Learned Hand said with admirable simplicity on 
"I-am-an-American-Day,'' May 30, 1944, as reported by the New 
Yorker of June 10, 1944 (p. 16): “Liberty lies in the hearts of men 
and women; when it dies there, no constitution, no law, no court 
can save it; no constitution, no law, no court can even do much to 
help it. . . . The spirit of liberty is the spirit which is not too sure 
that it is right; the spirit of liberty is the spirit which seeks to 
understand the minds of other men and women; the spirit of lib- 
erty is the spirit which •weighs their interests ^ongside its own 
iVithout bias; the spirit of liflerty remembers that not even a spar- 
row falls to earth unheeded; the spirit of liberty is the spirit of 
Him, who near two thousand years ago taught mankind that les- 
son it has never learned but has never quite forgotten; that there 
may be a kingdom where the least shall be heard and considered 
side by side with the greatest.” 

Fart Three 

CHAPTER I 

1. Rising monarchical prestige was observed as early as 1935 by 
Karl Loewenstein, “Monarchy Gains Lost Ground in Europe,” 
Social Science, vol. a (1936), pp. aoi ff. 
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s. It will be remembered that the cabinet-in-exile of Pierlot, 
on May 30, 1940, had deprived the King of his functions because 
of the capitulation. Some material on the issue is found in John 
ArGade, All My Born Days (New York, 1942), pp. 338 ff., 355 ff., 
and passim. See also Waverley Root, The Secret History of the War 
(New York, 1945), vol. 1, pp. 90 £L 

3. Curiously enough Ethiopa is among the countries where a 
monarchy in existence before the occupation has been restored. 
Little has been heard about this symbolic victim of totalitarian 
aggression since the defeat of the Italian army by the British. Haile 
Selassie, that pathetically Vise little man, who predicted in Geneva 
what would happen to the strong nations, was returned to his 
throne by the British, under an Anglo-Ethiopian agreement in 
1942, with British military control. Seemingly the rule of the 
Emperor was deemed legitimate and not exposed to awkward 
scrutiny as to whether the people of the forcibly subjected tribes 
wished him back. The case, rather unimportaiit in itself, demon- 
strates that the Atlantic Charter at first sight is inapplicable to 
countries on a lower level of political civilization. On conditions 
in Ethiopia after the reconquest see E. Sylvia Pankhurst in the 
Nation, July 8, 1944, p. 55. 

4. Establishment of the Regency in case the King finds him- 
self prevented from exercising his function is prescribed by Art. 
82 of the Belgian constitution of 1831. In the first vote of the 
lower house the required majority was unobtainable. In the sec- 
ond ballot 217 votes were in favor of Prince Charles and 45 were 
blanks, indicating that the Communists and a substantial section 
of the Socialists disapproved. Later events suggest that the oppo- 
sition was directed less against the person of the Regent than 
against the institution of monarchy as such. 

5. See Arnold J. Zurcher in James T. Shotwell, op. cit., pp. 
626 ff. The doctrine of Fascism always irsisted on the monarchical 
character of the regime and treated* the person of the King with 
the utmost deference. See Saverio Marzano, Luce neW Occidente: 
Le Manifestazioni del Fascismo '(Milan, 1933), p. 126: "11 Fascismo, 
dunque, i monarchico; e non poteva non essere tale.” 

6. New York Times, May 13, 1945, Section 2. 

7. The formal oath which the second Bonomi cabinet took in 
Dec., i 944> which the members of the goveritment of Fer- 
ruccio Parri re^eateh on June ai, i945> reads as follows: “I swear 

on my honor to carry out my duties as in the supreme 

interest of the nation and not ho do anything before the convo- 
cation of the Constituent Assembly that in any way would preju- 
dice the splution of the institutional question," (Italics supplied.) 
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8. An interesting insight into the relations between Musso- 
lini, the Fascist hierarchy, and the Crown is gained from Count 
Dino Grandi’s involuntary self-exposure in Life of Feb. *6, 1945, 
pp. 81 ff.: “Only the king could do it [overthrow the dictator], 
and only a resolution from the Grand Couitcil asking for iwwould 
empower the monarchy to act” (p. 81). See also Mario Rossi, 
"Fascism Without Mussolini,” Nation, May 18, 1945, pp. 539 ff. 

9. See Gaetano Salvemini and George La Piana, What to Do 
with Italy (New York, 1943), pp. 38 ff. 

10. The condemnation of Italian parliamentarism by Gugli- 
elmo Ferrero, Principles of Power (New York, 1942), pp. 886-876, 
and by Margot HentziJ, Pre-Fascist Italy: The Rise and Fall of 
the Parliamentary Regime (London, 1939), is not shared by this 
writer. As long as there were no nation-wide mass parties with 
continuously operating machines, parliamentarism was bound to 
be oligarchic, as demonstrated by Britain between 1838 and 1867 
and by France before 1900. 

11. The following source material was primarily consulted: G. 
D. Daskalakis, “Die Verfassungsentwicklung Griechenlands," Jahr- 
buch des dffentlichen Rechts, vol. 24 (1937), pp. 266 ft.; Stephen P. 
Ladas, ‘^Government and People in Postwar Greece,” in Greece 
of Tomorrow, ed. George H. Chase (New York, 1943), pp. 86 ff. 
(the author is pro-royalist); Nicholas S. Kaltchas, Introduction to 
the Constitutional History of Modern Greece (New York, 1940), 
pp. 148 ft.; Dareste-Delpech-Laferri^re, op. cit., vol. 1, pp. 641 ff. 

18. The document is merely a modernization of the authori- 
tarian monarchy initiated in 1864. For text see Revue du droit 
public, vol. 29 (1912), pp. 121 ff. 

13. See the illuminating chapters in Leigh White, The Long 
Balkan Night (New York, 1944), pp. 184 ff., 330 ff. 

14. For further reference may be consulted: Winifred N. Had- 
sel, “The Struggle for Yugoslavia,” Foreign Policy Reports, vol. 
19 (1944), pp. 314 ff.; Rebecca West, Black Lamb and Grey Falcon 
(New York, 1943): Louis Adamij, My Native Land (New York, 
^ 94 S): Svetozar PribitcWvitch, La Dictature du Roi Alexandre 
(Paris, 1933). Marshal Tito does not appear to be antiroyalist, as 
indicated by his willingness to cooperate with the Subich cabinet 
established in June, 1944. 

15. On tde constitutional developments rjf. Rumania, see Wal- 
ter Anderssen, “Die Entwicklung des dffentlichen Rechts in Ru- 
manien vom 1. Juli 1930 bis 30. June 1938,” Jahrbuch des df- 
fentlichen Rechts, vol. 25 (193^, pp. 376 ff. For a description of 
Carol's misrule by one who understands what political corruption 
means, see Rosie G. Waldeck, Athene Palace (New YoA, 1948). 
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16. On Bulgaria’s recent constitutional history see the excellent 
monograph by C. £. Black. The Establishment of Constitutional 
Government in Bulgaria (Princeton, 1944); Dareste-Delpech-La- 
fefiifere, op. cit., vol. 1, pp. 371 fif. It is worth while to recall briefly 
that P,ulgaria, separated from the Sublime Porte and created as an 
autonomous principality by the Treaty of Berlin of July 13, 1878, 
was at first under an Imperial Russian Commissioner. After the 
adoption of the so-called Trnovo Constitution of April 16/88, 
1879, Prince Alexander of Battenberg was the provisional ruler 
until he was induced by Tsar Alexander I to abdicate (1886). The 
National Assembly then offered the crown first to Prince Waldemar 
of Denmark, who refused; thereafter to Pi^nce Ferdinand of Saxe- 
Coburg-Gotha, who accepted (October 19/31, 1886) and assumed 
the official title pf Tsar in 1911. The constitutional reform under- 
taken simultaneously approximated the monarchical regime to 
the constitutional monarchy of the Belgian type. Ferdinand abdi- 
cated after World War I. In the postwar era Bulgaria under King 
Boris III, an unusu^illy able and forceful ruler, slipped back with 
ease into authoritarian monarchy. 

17. * At that time the monarchical idea was still so strong that 
the territories in the East occupied by the Central Powers were 
considered to be legitimate objectives of monarchical expansion. 
Around Poland, the Baltic territories, the Ukraine, unsavory quar- 
rels were fought among the German dynasties eagjer for new crowns 
or at least hats of dukes. 

18. See R. H. Soltau, French Political Thought in the Nine- 
teenth Century (New Haven, 1931); A. Thibaudet, Les Idees poli- 
tiques de la France (Paris, 1933). 

19. There is no objective study of the Franco government. For 
a Spanish description see Ignacio Maria de Lojendio, Regimen 
politico del Estado Espanol (Barcelona, 1948). The book is an 
effort to interpret the Falangist regimfe from the viewpoint of 
positive law without demonstrating set vility to the regime. A poign- 
ant description of the internal conditions is Thomas A. Hamilton, 
Appeasement’s Child: The Frimco Regime in Spain (New York, 
1943). See also Julio Alvarez del Vayo, Freedom’s Battle (New York, 
1940): E- Allison Peers, Spain in Eclipse (London, 1943). On the 
intellectual background of the Falangist movement see Bailey W. 
DifiBe, "The Ideology of Hispanidad,” Spanish American Historical 
Review, vol. 83/1943), pp. 457 ff. 

80. The present pretender is Infant Don Juan (born 1913), 
third son of King Alfonso XIII ^died in Rome in 1942); his two 
older brothers had renounced (June 11, 1933) the right to the 
throne becuhse of disqualifying marriages; the oldest son died 1933. 
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SI. See, for example. Law of Dec. 15, 1938, on the restoration of 
the royal Property, Boletin Oficial no. 173 of Dec. 20, 1938, p. 3039. 

88. The “Declaration on Austria,” attached to the Joint Ccftn; 
muniqu^ of the Tripartite Conference ir# Moscow of N^v. 1, 
1943, refers only to the restoration of the external independence 
of Austria. It says: The governments of Great Britain, Russia, 
and the United States "declare that they wish to see reestablished 
a free and independent Austria and thereby open the way for the 
Austrian people themselves ... to find that political and economic 
security which is the only basis for lastiitg peace.” What is meant 
by "political security” W|js not further amplified; but the reference 
to "the Austrian people themselves” may suggest democratic legit- 
imacy as the basis of the form of government. 

23. See Fritz Pdtzsch-Heffter, "Vom Staatsleben unter der Wei- 
marer Verfassung," Jahrbuch des oQenilichen Rechts, vol. 21 (1933- 
34). PP- 7 f- 

24. The negotiations conducted by Minister President Held 
and Herr Schaffer, leaders of the Catholic party, with the pre- 
tender were abortive, allegedly because of disagreement on the 
civil list. According to the personal information of this writer 
Colonel von Leeb (later Nazi Field Marshal), commanding the 
Seventh Reichswehr division, himself a Bavarian, would not have 
interfered if confronted with a fait accompli, 

CHAPTER II 

1. In spite of the immense interest in monarchy and the vast 
literature on the subject in the past, there is no competent modern, 
sociologically orientated study of this political phenomenon in a 
democratically rationalized environment. Those who wish to study 
the intellectual incubation of its modern usage have still to rely 
on French authors of the e£^J•ly nineteenth century, (yther defenders 
of Jegitimism, like De Bonald, 9 e Maistre, De Chateaubriand, or on 
the theorists of "constitutional sovereignty” of the liberal mon- 
archy, like Benjamin Constant, *Royer-Collard, and Guizot. 
Likewise the German contributions to the systematization of con- 
stitutional monarchy of the Central European version, from Hegel 
and F. J. Stahl to Roscher and Treitschke, may still be studied 
with considerable profit. What little there is of a theory of British 
monarchy, from Walter Bagehot down to Sidney ^.ow, Harold 
Laski, and W. Ivor Jennings, had relatively little effect on contem- 
porary monarchical thought in other countries, much as the British 
institutions as such influenced pragmatic applications on the 
continent. ^ 

The following discussion is indebted primarily to Georg Jel- 
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Unek, 4 llgemeine Staatslehre, 3rd ed. (Berlin, 19*8), pp. 669 ff. 
(the unsurpassed masterpiece in the treatment of the subject); Carl 
Schmitt, Verfassungslehre (Munich-Leipzig, 1988), pp. 44 ff., s8a ff.; 
Heini^ch von TreitscliJcc, Politik (Leipzig, 1918), vol. 8, pp. 5* 

F. C. Dahlmann, Die Politik (Leipzig, 1847), vol. 1, pp. 85 ff.; Wil- 
helm Roscher, Politik: Geschichtliche Naturlehre der Monarchies 
Anstokratie und die Demokratie, 3rd ed. (Stuttgart-Berlin, 1908), 
pp. 18 ff., 193 ff.; Wilhelm van Calker, "Die staatlichen Herrschafts- 
fonnen," in Handbuch der Politik (Leipzig, 1980), vol. 1, pp. 150 ff.; 
Otto Hintze, "Das monafchische Prinzip und die konstitutionelle 
Verfassung," in Preussische Jahrbucher, V9I. 144 (1911)* pp* S ®7 
Valuable information on different countries and periods is found 
in John A. Hawgood, Modem Constitutions Since ijSj (New York, 
1039). Penetrating studies on essence and ends of monarchy are 
found in Guglielmo Ferrero, Principles of Power (New York, 1^*) 
and Peace and War (London, i 933 )> PP* *53 ff* Pitirim 

Sorokin, Monarchs ^,and Rulers (igaff); C. H. Sherrill, The Purple 
or the Red (New York, 1934); W. Rauschenberger, Das Genie und 
TaleiHi des Herrschens (Munich, 1923); Paul Dvorak, Gott und 
Konig (Berlin, 1939): Friedrich Naumann, Der Kaiser im Volks- 
staai (Berlin, 1917); Edmund Bernatzik, Republik und Monarchie, 
snd ed. (Tubingen, 1919); “Die Monarchie in Europa," Siid- 
deutsche Monatshefte, vol. 26 (1929), pp. 841-890 (articles by reac- 
tionary historians and journalists on the monarchy in different 
European states). The indispensable treatise on the juridical status 
of the crown is Hermann Rehm, Modernes Furstenrecht (Munich, 
1904). 

8. To this writer’s knowledge among recent authors only Gugli- 
elmo Ferrero has a clear perception of the situation. He calls the 
authoritarian monarchy "demo-monarchy”; see the illuminating 
chapter "The End of Monarchy" in Pe^ce and War, pp. 155 ff.; in 
the note on pp. 180 f. he says: "iThis confusion seems to hjve 
arisen from the fact that demo-monarchies or semi-absolute mon- 
archies possessed Parliaments^ It is true that they did, but the 
existence of a Parliament does not necessarily imply of itself the 
existence of a parliamentary system. A parliamentary system only 
exists where Parliament is the controlling power, as in France and 
England. It does not exist where, as in the case of all demo-mon- 
archies, Parliament is an instrument more or less subordinate to 
the executive power and whose duty is to check the accounts or 
to submit remonstrances. In shv;rt, before one can tell how a coun- 
try is really governed,^ one must determine whether it is Parlia- 
ment which controls the executive power, or whether it is the 
executive power that controls Parliament.” 
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3. The majority of Liberals (Progressives) in the Prussian diet, 
unwilling to accede to the demands of Bismarck and his Con- 
servative cabinet for aggressive armaments, rejected the budget 
This case had not been envisaged by the Ptfussian constitutjpn of 
Jan. 81, 1850. Bismarck, supported by the army and the officials 
loyal to the crown, disregarded the parliamentary opposition and 
governed without budget, under the pseudolegalistic pretext that 
in cases not explicitly covered by the constitution the crown could 
fill the gap and act under the general presumption of its pre- 
rogative. Vindicating his lawless action by two victorious wars of 
aggression against Dennsark and Austria, he finally obtained par- 
liamentary indemnity. See Karl Loewenstein, in Shotwell, op cit., 
pp. 306 ff. 

4. Law of Oct. sS, igi8 (Reichsgesetzhlatt, p. 1S74). See Karl 
Loewenstein, op. cit., pp. 336! 

5. On these aspects of the Weimar constitution see Karl Loew- 
enstein, op. cit., pp. 384 ff.; Arnold Brecht, op. fit., pp. s6 ff., 48 ff. 
German constitutional theory was proudly conscious of its pe- 
culiar version of monarchical constitutionalism, distinguishetf from 
the, by comparison, emaciated royal prerogjative in the Western 
kingdoms. In t'ndless variations the belief was reiterated that this 
was the key for preserving German national singularity in the 
midst of a democratically perverted world. The study of the con- 
stitutions of the German states down to igi8 and of the parallel 
situation in Austria-Hungary is more revealing even than that 
of the Imperial constitution of 1871 in which the issue was some- 
what obscured by the federal structure. 

6. See Petko Stainow, “Das Staatsrecht Bulg;ariens nach dem 
Weltkrieg,” Jahrbuch des dffentlichen Rechts, vol. 24 (1937), pp. 
251 ff. 

7. George III could still govern with a cabinst to which the 
Commons were hostile, as sh«wn by Pitt’s victory over the ma- 
jority opposition in 1784 (see Robert Redslob, Die parlamentar- 
ische Regierung in ihrer wahren tind in ihrer unechten Form 
[Tubingen, 1918], pp. 16 ff.). But when Peel in 1839 refused to 
accept office because of the bedchamber question and Lord Mel- 
bourne was returned to power by the unexperienced Queen Victoria, 
unable to read .the signs of the time, he could not govern against 
the hostile Commons. After a new election ^eel became Prime 
Minister (see Redslob, op. cit., pp. 24 ff.). 

8. Of the vast literature — increased though hardly enriched 
on occasion of the resignation of Edward ,VIII in 1936 — only the 
following are mentioned here: Walter Bagehot, The Eri^ish Con- 
stitution, 2nd ed. (187^— /eprinted London, 1919), pp. 33 ff.; Sidney 
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Low, The Governance of England, srd ed. (London, igio), pp. 
910 if.; W. Ivor Jennings, The British Constitution (New York, 
ig^i), pp. 103 ff.; Harold J. Laski, Parliamentary Government in 
England (New York, ^38), pp. 327 f.; A. V. Dicey, Introduction to 
the Study of the Law of the Constitution (first pub. London, 1885), 
rev. E. C. S. Wade (London, igsg). Introduction, passim, and pp. 
464 ff. See also John A. Hawgood, op. ciU, pp. 15a ff., 284 ff.; Her- 
man Finer, The Theory and Practice of Modern Government (Lon- 
don, ig3a)> pp. iiioff.; Kingsley Martin, The Magic of Monarchy 
(London, igsy); Percy E. Schramm, A History of the English Coro- 
nation (Oxford, 1937); Michael MacDoq^gh, The English King 
(London, igag) — see particularly on the republican movement in 
England — ^pp. 1^3 ff.; Richard Henry Gretton, The Kings Majesty 
(London, igso); Hector Bolitho, Royal Progress (London, ig37); 
J. A. Farrer, Monarchy in Politics (New York, 1917); John Gore, 
King George V (New York, 1942). It is not without significance that 
Bagehot and other nineteenth century writers start with the discus- 
sion of monarchy wViile most recent authors on the British constitu- 
tiona^system as a whole relegate its treatment to later chapters, 

9. Since 1485; Tudor, Stuart, Orange, Hanover and Saxe-Co- 
burg-Gotha (Windsor since July 17, 1917), . * 

10. Op. cit., p. 11. 

11. Op. cit., p. 

12; Op. ctf,, p. 39. 

1 3. The Labor party members of the parliament elect the leader 
of the party and repeat the performance annually, while the Con- 
servatives leave a leader in office during good behavior (see W. 
Ivor Jennings, op. cit., p. 104). 

14. The action of King George V in the "constitutional crisis” 
of 1931 — actually not a crisis at all but merely a break of normalcy 
because of Rai^say MacDonald’s unortl2.odox desertion of his party 
— was less independent than it appeared to be at that time; jhe 
king could only turn to the Conservatives. MacDonald’s reten- 
tion as prime minister was emphemeral courtesy dearly paid 
for by his subsequent complete eclipse. In 1923 Baldwin had to 
be chosen instead of Lord Curzon because the latter was a peer. 
Only in 1924, when the general election of December, 1923, failed 
to result in a clear majority, did the king have a^ genuine choice 
between Liberals’ zfiid Labor. Churchill’s appointment as the man 
of the hour in May, 1940, was inevitable after Chamberlain’s in- 
eptness had become unbearableccven for the Conservative majority. 

1 5. See Karl Loewenstein, Minderheitsregierung in Grossbritan- 
nien (Mithich, 1925). 

16. The dates of the constitutions are; Belgium, Feb. 7, 1831; 
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Sweden, June 6, 1809 (frequently amended and modernized); Nor- 
way, May 17, 1814 (remodeled after the dissolution of the union 
with Sweden in 1905); Denmark, June 5, 1915 (a streamlined in- 
strument to fit monarchy into the parliamentary system); NeAer- 
lands, Nov. 30, 1887; Luxembourg, Ocw 17, 1886 (thcjoughly 
modified in 1919). 

17. All genealogical data of this book are taken from that 
incomparable mine of information, the Almanack de Gotha (1940 
ed.). Denmark, Christian X (bom 1870), in office since 191* (33 
years); Sweden, Gustavus V (born 1858), in office since 1907 (38 
years); Norway, Haakon VII (born 1872), in office since 1905 (40 
years); Netherlands, Wilhelmina (born 1880), in office since 1898 
(47 years) — during her years of minority her mother Emma acted 
as Regent); Luxembourg, Grand Duchess Charlotte (born 1896), 
in office since 1919 (26 years). One may here refer to the general 
phenomenon of the amazing biological resilience of some rulers in 
our time: Queen Victoria, 1837-1901 (64 years); Francis Joseph of 
Austria-Hungary, 1848-1916 (68' years); Victpr Emmanuel, 1900- 
1944 (45 years); William II, 1886-1918 (42 years). On the other 
hand, the occupational risks of kings are considerable; i^latively 
greater .numbers have been assassinated than in any other pro- 
fession. For Jirevious times — for the contemporaries the memory 
of Alexander cf Serbia and Boris of Bulgaria is sufficient — see Bio- 
graphic universelle des souverains qui ont pdri de mort violente 
(Paris, 1820). 

18. The literature by both national authors and foreign ob- 
servers is surprisingly unproductive of genuine information on the 
actual operation of the monzirchical system in the western and 
northern democratic kingdoms. Most authors deal with the inte- 
gration of the state through parliamentary institutions. Criticism 
of the royal establishment is practically nonexistent — ^which may 
result from the fact thattthe republican element.^n all these coun- 
tries is wholly insignifican/. On the Scandinavian countries see 
Niels Herlitz and John H. Wuorinen, in Shotwell, op. cit., pp. 
939 ff.; Niels Herlitz, Sweden (Minneapolis, 1939); Ben Albert Arne- 
son. The Democratic Monarchies of Scandinavia (New York, 1939). 
The best factual information on government and politics in gen- 
eral is found in Jahrbuch des offentlichen Rechts; Maurice Bour- 
quin, “Les iPrincipales Transformations du droit public beige 
depuis 1914/' vol. 18 (1930), pp. 186 ff.; J. ,A. Huart, "Die 
Entwicklung des offentlichen Rechts in den Niederlanden seit 
1922," vol. 18 (1930), pp. 275 fff (in both these discussions, other- 
wise competent, the crown is ignored) ;,J. Himmelstrup, "Das 6f- 
ientliche Recht Danemarks 1922-1931,” vol. 20 (1935)*, pp. 338 ff. 
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(he does not mention the king at all); Fred Castberg, "Die verfas- 
sungsrechtliche Gesetzgebung in Norwegen in den Jahren 1932 
bis 1931,” vol. 20 (1932), pp. 360 fL (he reports that a constitutional 
amendment in 1931 eliminated the king entirely from the treaty- 
making power except fci a formal capacity — an indication of the 
retrogression of the royal prerogative even in Scandinavia). For 
Sweden see also Niels Herlitz, "Die Entwicklung des olfentlichen 
Rechtes in Schweden in den Jahren 1922-1932,” vol. 20 (1932), 
pp. 366 ff. The Swedish constitution (Arts. 1-49) describes elab- 
orately the powers of the Jting-in-council, acting through his min- 
isters; even foreigjn affairs are to be conducted exclusively through 
the minister of foreigfn affairs (Arts. 1 1 ff.); ‘Herlitz devotes a small 
section to the position of the crown (pp. 381 f.), concluding that 
it is "evidently rmuch weaker” than under the present ruler’s 
predecessor; he admits, however, that the king appears to possess 
not inconsiderable influence, particularly in foreign affairs. The 
constitutional provision that governmental decisions are to be made 
by the king-in-couno’l has become an empty formality since the 
King resolves what is proposed to him by his ministers. The Brit- 
ish pattern of excluding the king even from the actual political 
deliberations is approximated in Sweden by the extraconstkutional 
practice of preliminary discussions of the ministers without the 
king, the so-called statsradsberedning. 

19. Information given to this writer by Paul van Zeeland, at 
that time prime minister. 

CHAPTER III 

1. Op. cit., vol. 2, p. 62. 

2. Op. cit., vol. 2, pp. 52 ff. 

3. Principles of Power, pp. 145 ff. and throughout. 

4. The following data, supplementing previously submitted 
material, must suffice: Sweden, Bernad6tte since 1810; Britain, 
Hanover since 1714; Norway (Dafiish), Holstein-Sondersburg- 
Glucksburg since 1905; Belgiuiiji, Saxe-Coburg-Gotha since 1831; 
Rumania, Hohenzollern-Sigmaringen since 1866; Greece, another 
scion of the Holstein-Sondersburg-Gliicksburg since i86g; Bul- 
garia, Saxe-Coburg-Gotha since 1887; Serbia, Karageorgevich since 

1903. 

5. The most faipous was the "Great Interreghum” (1254- 

1273); a more recent illustration is Spain from 1868 to 1870 and 
again from 1873 to 1874 (see Dareste-Delpech-Laferri^re, op. cit., 
vol. I, p. 450). ** 

6. Nation, Feb. 19, 1944, p. 213. 

7. Th^heory of the crown as pouvoir neutre is contained in 
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the pamphlet Reflexions sur les constitutions et les guaranties, avec 
esquisse d’une constitution, as reprinted in Cours de la politique 
constitutionelle (Paris, 1861), vol. 1, pp. 165 fl., on pp. 175 ff. See 
also J. de la Lombardi^re, Les Idees Politiques de Benjamin Con- 
stant (Paris, 1928); Louis Michou, Le Gouvtrnement parUm^ntaire 
sous la Restauration (Paris, 1905), pp. 152 ff.; Elizabeth W. Scher- 
merhorn, Benjamin Constant: His Private Life and His Contribu- 
tion to the Cause of Liberal Government in France (Boston, 1924); 
Carl J. Friedrich, Constitutional Government and Politics (Boston, 
1941), p. 184. 

8. He explains (p. 176): “La monarchic constitutionelle a ce 
grand avantage, qu’elle* crde ce pouvoir neutre dans la personne 
du roi, d^ji entour^ des traditions et des souvenirs, et rdvetu d’une 
puissance d’opinion, qui sert de base ^ sa puissance politique. 
L’interet veritable de ce roi est n'aucunement que I'un des pou- 
voirs renverse I’autre, mais que tous s’appuient, s’entendent et 
agisscnt de concert.” 

9. Op. cit., p. 526. , 

10. See, for example, constitution of the Empire of Brazil of 
Mar. 25, 1824 (text in Dareste-Delpech-Laferriere, op. cit., 1 st ed., 
vol. 2, pp. 557 ff.). Art. 98: “Le pouvoir mod^rateur est la clef de 
toute Torganisation politique; il est d^legu^ exclusivement k I’Em- 
pereur comme chef supreme de la nation et son premier repr^- 
sentant.” 

11. Wirtschaft und Gesellschaft: Grundriss der Sozialokonomik 
(Tubingen, 1922), p. 649: “Es versieht aber der parlamentarische 
Monarch eine Funktion, welche ein gewahlter Prasident nicht er- 
fiillen konnte: er begrenzt das Machtstreben der Politiker formal 
dadurch, dass die hdchste Stelle im Staat ein fiir alle Male besetzt 
ist. Diese letzere wesentlich negative Funktion, welche an der blos- 
sen Existenz eines nach festen Regeln berufenen Konigs als solcher 
klebt, ist vielleicht rein fpolitisch betrachtet, die* praktisch wich- 
tigste.” It should be noted thjtt Max Weber favored monarchy only 
in the very limited sense of its technical utility. He was wholly 
devoid of any emotional attachment to its German application. 
See his letter to Hans Ehrenberg of Apr. 16, 1917 (Gesammelte 
Politische' Schriften, Munich, 1921, p. 4G9): "Form of government 
[S toots formen] are to me techniques like any other machinery.” 
He considered the Hohenzollerns, and particularly William II 
whom he characterized as a “dilettante dunce'^ (dilletierender 
Fatzke — op. cit., p. 470). as the greatest misfortune of Germany and 
was one of the first and certainly die most influential in demanding 
his abdication. In a letter to this writer^! Feb. 10, 1Q17 (op. cit., 
p. 467), he wrote: "I suffer now less than during these pfist twenty- 
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five years when I saw the hysterical vanity of that monarch [Wil- 
helm II] spoil everything holy and dear to me." Similar condem- 
nations abound in his correspondence. Contrariwise, Weber ap 
prtfved of the Britisli system, in which the monarch exercises polit- 
ical ppwer only if he is a strong personality, and not by virtue of 
his ofiice alone (Wirtschaft und Geselhchajt, p. 649): “The parlia- 
mentary monarchy means in England a selection, in the admission 
to actual power, in favor of a monarch who is qualified as a states- 
man because a wrong step in internal or foreign policies, or pre- 
tensions which are not commensurate to his personal gifts and 
prestige, may well cost him the crown. In this sense the British 
monarchy after all is more genuinely charismatically organized 
than the continental monarchical system which identifies the nin- 
compoop [Trop^] with the political genius, merely because he is 
endowed, by virtue of his hereditary right, with the pretensions 
of a ruler.” (All the passages in English from Weber translated 
by the present writer.) 

12. See Alfred fobban. Dictatorship (New York, 1939), pp. 
205 ff. 

13. 'See Karl Loewcnstein, “The Influence of Symbols on Poli- 

tics,” in Introduction to Politics, ed. Roy V. Peel and Joseph S. 
Roucck (New York, 1941), pp. 62 ff. * 

14. That the Western and Scandinavian monarchies resisted 

totalitarian infiltration — Belgium at least was in great danger of 
Rexist' fascism — is not at all due to the existence of monarchy, 
but to the democratic loyalty of the people. On the other hand, 
the Italian monarchy was the first to yield to dictatorship; Primo 
de Rivera’s dictatorship in Spain, 1923-1930 (see Hans Gmelin, 
“Die Entwicklung des Verfassungsrechts in Spanien 1913-1932,” 
Jahrhuch des dffentlichen Rechts, vol. 21 [1933-34], pp. 345 ff-), 
had the full support of the Crown; all Balkan monarchies turned 
to dictatorship f,ither in the form of r«yal absolutism or by per- 
mitting military dictatorships. t • 

15. Modern Democracies (London, 1921), vol. 2, p. 587. 

16. See Georg Jellinek, op.^cit., pp. 674 ff. 

17. The Soviet regime was threatened by as many as four 

different monarchist army leaders; Denikin, Kolchak, Yudenich, 
Wrangel. The executed Marshal Tukhachevsky was said to have 
been a monarchist. 1 

18. The twq, military rebellions of the right against the Weimar 
Republic were led by monarchists, the putsch of Mar., 1920, by 
Kapp and Generals Liittwitz andr Ludendorff; the Bavarian putsch 
of Nov., 1923, which coiqpded with the Hitler putsch, by Generals 
von Lossofit and Seisser and by the avowed monarchist von Kahr 
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who confessed he was the “placx-holder” for the monarchy. On 
May 1, 1932, the National Union of German Officers (Nationalver- 
band Deutscher Offiziere) passed a resolution to the efiEect that “the 
restoration of the monarchical form of government under the leCd* 
ership of the legitimist [angestammt] ruling Aiouses is the supreme 
aim [Hochziel] of the Union” (Fritz Potzsch-Heffter, "Vom Staats- 
leben unter der Weimar Republic,” Jahrbuch des dffentlichen 
Rechts, vol. 21 [1933-34]. P- 7 )* 

CHAPTER IV- 

1. It is quite illuminating to investigate what exiled mon- 
archs have been doing since their dethronement, either voluntary 
or enforced, by their people. Napoleon on Elba proved what an 
active man can accomplish even in a dull place. Sep on the subject 
in general John Doran, Monarchs Retired from Business (2 Vols., 
London, 1857); Otto Ernst, Kings in Exile (London, 1933); Rolf 
Brandt, Stdtten der Tragik (Hamburg, 1929); Jonathan F. Scott, 
The Twilight of the Kings (New York, 1938). ^ 

2. See the penetrating observations of Jacob Burckhardt, Welt- 
geschichtliche Betrachtungen, 3rd ed. (Stuttgart, 1918), pp.^iSy ff. 
(in translation. Force and Freedom [New York, 1943], pp. 287 f.). 

3. Law of* Aug. 14, 1884, Art. 2. The law of Dec. 9, *1884, 
made members of the former ruling houses ineligible for the Sen- 
ate; the law of June 22, 1886, made them ineligible also for all 
elective functions. For texts see L^on Duguit and Henry Mdnnier, 
op. cit., pp. 338 ff. 

4. The initiative for the expropriation of the properties of 

the formerly ruling houses, in answer to the blackmail of the 
former rulers against the treasuries of the Lander, received no 
fewer than 12,500,000 votes. The actual bill, however, failed to reach 
the required majority of 14,400,000 votes. See Fritz Potzsch-Heff- 
ter, op. cit., pp. 5 ff., 131 ft • 

» 5. On an official visit he^wrote into the Golden Book of the 
city of Munich his motto: Suprema lex regis voluntas. What was 
worse, the Oberbiir germeister had n?)t the courage to tear the page 
out. 

6. An* anecdote — ^perhaps apocryphal — ^was current under the 
old Austrian monarchy. It was customary to appoint to the top- 
ranking positions in the Imperial administration mainly members 
of the high aristocracy, and this regardless of theyr professional 
qualifications, provided they were able to obtain a degree in the 
regular course of the law school. Sach a candidate, shining more by 
his ancient name than by knowledge of tfee law, was examined by 
Franz Klein of the Vienna law school, famous for his c^tic wit. 
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When his patience was exhausted the professor addressed the candi- 
date with the words, "Your Highness, I am unable to prevent your 
coming appointment to the Regency of Bohemia, but at least I can 
.dAsy it by one year” — and "flunked” him. 

•j, Law of Apr. 3,^1919 (Staatsgesetzblatt no. S09); text in Hans 
Kelsen, Die Verfassungsgesetze der Republik Deutsch-Oesterreich 
(Wien-Leipzig, 1919), pt. Ill, p. 131; see idem, "Die Verfassung 
Oesterreichs,” Jahrbuch des dffentlichen Rechts, vol. 9 (1920), p. 270. 
For the sake of the internal security of the republic the former 
monarch and all members of the Imperial house were banned from 
Austrian soil unless they had renounced membership in the house, 
waived all claims to rule derived therefiiDm and professed them- 
selves as loyal citizens of the republic. Not a few of the vast Habs- 
burg clan availe /1 themselves of republican generosity. The Austrian 
republic also made an attempt to break down the privileged posi- 
tion of the nobility. See Law of Apr. 3, 1919 (Kelsen, Verfassungs- 
gesetze, p. 169) “on the abolition of nobility, the secular orders of 
Knights and Damej and of certain titles and dignities.” 

8. Frederick Adams Woods, Mental and Moral Heredity in 
Royalty (New York, 1906), contains much interesting material in 
spite of its eccentricities and an unsound scientiflc basi% 

9. Among the members of one generation of fhis old dynasty 
while this writer was their loyal subject. Prince A was a syphilitic. 
Prince B a homosexual. Prince C an impotent retired to a monas- 
tery, Prince D a schizophrene — names are odious. 

10. Treitschke, a monarchist himself, said of them {op. cit., 
p. 58): "Or look at the portraits of the Habsburg rulers: every- 
where the same intellectual dullness of the heads; they all were 
clerical kings [Pfaffenkonige].’’ 

11. Bella Fromm’s Blood and Banquets (New York, 1943), other- 
wise a potpourri of little value, contains some interesting sidelights 
on the role of^^he aristocracy in the Nazi "society.” 

12. The Almanack de Gotha, anV.mpeccable source, lists the fol- 

lowing cases in 1940: Saxe-Coburg-Gotha (Karl Eduard, born 1884, 
Obergruppenfiihrer); Oldenburg (Grand Duke Nikolaus, born 
1879, SA Standartenfiihrer); Hesse (Philipp, born 1896, Obergrup- 
penfuhrer): Schaumburg-Lippe (Friedrich-Christian, born 1906, SA 
Obersturmbannfiihrer); Waldeck (Erbprinz Josias, born 1896, SS 
Obergruppenfuhre^; the Gotha, tactful as always,* puts these dis- 
tinctions in qvotation marks. Seemingly no member of the former 
ruling houses of Bavaria, Wiirttemberg, Baden, and Saxony took 
office with the Nazis. ' 

13. The letters exchanged between Chancellor Schuschnigg and 
Otto voi^Habsburg in Feb., 1938, in the eleventh hour before the 
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Anschluss, are extensively referred to by Arnold J. Toynbee in 
Survey of International Affairs, 19^8 (London, ig4i)» vol. 1, p. iga. 
Claiming to be the "legitimate Emperor of Austria," Otto propo^d 
to save the fatherland from the Nazis, but made his mission de-* 
pendent on being formally appointed Federaf Chancellor by Presi- 
dent Miklas — which, as he knew well, was impossible. The pitiful 
correspondence reveals abject Byzantinism in Schuschnigg, and 
braggadocio tempered by prudent insistence on "legality” in the 
pretender. 

CHAPTER V 

1. For the following see A. Aulard, Histoire politique de la 
Revolution Frangaise, 6th ed. (Paris, igaG), pp. 1 ff., agff., 8x ff.; 
Maurice Deslandres, Histoire constitutionnelle de la*France de 1^89 
i i8yo (Paris, igga), vol. 1, pp. 63 ff., ga ff.; Karl Loewenstein, Volk 
und Parlament nach der Staatsauffassung der franzdsischen Na~ 
tionalversammlung von 1789 (Munich, igaa), pp. 126 ff. 

a. On July 6, lySg, the National Assembly Appointed a consti- 
tutional commission of thirty members to which Monnigt, on 
July g, submitted his report of a draft constitution. On July 14 
the commission ^decided to introduce it by a declaration of rights, 
which, after world-shaking debates (Aug. 17-26), ended with the 
acceptance of the Declaration des Droits de VHomme et du Citoyen. 

3. In Rumania Couza, an indigenous nobleman, made himself 
prince in 1864, under the name of Alexander-Jean I, with a fake 
plebiscite ratifying the coup. In Apr., 1866, Prince Karl of Hohen- 
zollern-Sigmaringen was called to the throne by a so-called plebi- 
scite (685 to g6g — a majority of 224 votesl) (see Dareste-Delpech- 
Laferri^re, op. cit., vol. 2, p. 351). In Bulgaria and Greece the 
dynasties were elected through national assemblies. 

4. Succession Act of Sept. a6, 1810; he accepted Nov. 5, 1810. 

5. See Dareste-Delpech-Laferri^re, op. cit., vol.*a, p. 203. 

' 6. The position of the Freifch President, on which most repub- 
lican state presidents in Europe arf patterned, was deliberately 
modeled on the functions of the constitutional king. See Joseph- 
Barth^lemy^ op. cit., pp. 40 ff. ("esprit de transaction" between 
monarchy and republic). 


Part Four 

CHAPTER I 

1. Winifred N. Hadsel’s “Political Currents in LiDai^ted Eu- 
rope,” Foreign Policy Reports, vol. 21 Qune 1, ig45), pp. 66fiE., a 
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full coverage of the subject, appeared after this book had gone to 
press. 

g. Bismarck in 1866 could annex Hanover and Frankfort to 
• Prussia because Prussia had won the war against the German Con- 
federation. * 

3. See Oppenheim-Lauterpacht, op. cit., vol. 2, pp. 485 ff. 

4. See Lewis B. Lorwin, Postwar Plans of the United Nations 
(New York, 1943), pp. 125-151. 

5. A brief historical sketch may help to understand Hungary’s 
situation. (For literature see two articles by Stephen von Csekey 
in Jahrbuch des offentlichen Rechts: "Ungarns Staatsrecht nach 
dem Weltkrieg," vol. 14 [1926], pp. 409 K., and “Die Entwicklung 
des offentlichen Rechts in Ungarn seit 1926,” vol. ig [1931], pp. 
J 99 ff-) The tide to the crown acquired by Ferdinand of Habsburg 
in 1526 is vested in the Habsburg dynasty (statutes of Leopold I of 
1687-1688 and the so-called Pragmatic Sanction of 1723). The 
liberal reforms of 1848 and the Ausgleich with Austria of 1867 were 
conceived as adaptations to historical continuity. From 1867 to 1919 
Hungary was a coequal partner in the Dual Monarchy, the Austrian 
emperor being simultaneously Apostolic King of Hungary. The 
Treaty of Trianon in igig separated Hungary from Austria; the 
independent state, however, again failed to give itself a new consti- 
tution. After the short-lived liberal-republican regime of Michael 
Karolyi and the Soviet republic in igig — the latter enacted a full- 
fledged constitution (June 23, 1919) — a National Assembly con- 
vened by the provisional government regularized the situation pro- 
visionally and temporarily, with a transcendental twist difficult for 
non-Hungarians to grasp. The National Assembly could not be 
based on popular sovereignty because it could not supersede the 
Estates, considered perpetual and indestructible. King Karoly IV 
could not formally abdicate; he could only renounce his rights to 
participate in ihe direction of the statd. The constitutional vacuum 
was filled by creating a Regency (Lkw no. 1 of igao). (For the texts 
of the laws see Dareste-Delpec^-Laferri^re, op. cit., pp. 29 ff.) Admi- 
ral Horthy, elected Regent for life (Law no. 2 of 1920) was limited 
to the exercise of such rights of the crown as are attributes of the 
executive. After the two abortive attempts of the ex-King to regain 
the throne the Pragmatic Sanction was abrogated and the title of 
the Habsburgs to the throne declared extinct (Law no. 47 of 1920). 
The right to select the wearer of the crown reverted to the nation, 
its exercise was deferred, thus making present-day Hungary a king- 
dom without a king. Thereaftej* the parliament and the government 
under able leaders— the ruling class knows the business of govern- 
ment— jSroceeded tp streamline the political order. The most im- 
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portant statutes were Law no. 26 of 1925 (election of the deputies 
of the lower chamber with a fairly wide sufErage, but with secret 
ballot only in certain larger cities); Law no. 22 of 1926 (on the 
reform of the Chamber of Magnates) and the new Regent Act, Bbiv 
no. 19 of 1937 (for text see Informations constitutionneUes et 
parlementaires, no. 14, Sept. 30, 1937, pp- *64 ff.), which devolved 
the right to choose his successor to the Regent himself, with a lim- 
ited cooperation of the Parliament, the typical method for the per- 
petuation of authoritarian governments, resorted to likewise in 
National Socialist Germany, Poland, Ijtaly, France, and Spain. 
Horthy’s regime was authoritarian; the government could not be 
overthrown although it \vas formally operated by multiple parties, 
and moderate opposition was not altogether impossible. However, 
the regime was not dictatorial until Horthy, in Mar*, 1944, delivered 
Hungary to the Nazis, with resultant complete coordination. 
Horthy and his henchmen will claim to have acted under duress. 
Even if it is conceded that Hungary fared badly under the peace 
of igig, it should not be forgotten that the nabid nationalism of 
her feudal oligarchy has made her a center of unrest for generations. 

6. Vargas suspended the Brazilian constitution of 1937 even 
before it "went, into operation, and assigned to himself, in thg con- 
stitution itself, unlimited “emergency” powers for an indefinite 
term. See Karl Loewenstein, Brazil Under Vargas (New York, 1942), 
pp. 46 ff. 

7. See George M. Wunderlich, "Preparing an International 

Bill of Rights," Report of Proceedings of the Twenty- first Annual 
Meeting of the American Branch of the International Law Associa- 
tion (New York, May 18, 1942) (with references. New York, 1944). 
Karl Loewenstein, “Dictatorship and the German Constitution," 
University of Chicago Law Review, vol. 4 (1937), pp. 545 ff. The 
phenomenon is well known in French constitutional theory and 
practice under the term ’'deconstitutionalization •through revolu- 
tion" (see Joseph-Barthdemy? op. cit., p. 227), that is. that provi- 
sions of a constitution which have jfo direct bearing on its political 
structure continue valid under the succeeding constitution as 
ordinary , law. Two famous illustrations are guarantee of public 
functionaries, protecting officials against suit without authorization 
of the plaintiff by the Conseil d’Etat (Constitution of the Year VIII, 
Art. 75), and prohibition of capital punishmept for political crimes 
(Constitution of 1848, Art. 5). • 

8. See Karl Loewenstein, “Law in the Third Reich," Yale Law 
Journal, vol. 45 (1936), pp. 802 ff. 

g. It is about the limit of constitutional ignoran8^J;o contend 
(see Neue Volkszeitung of Jan. 4, 1944, p. 3) that th? legitimate 
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president o£ Germany is the chief justice of the Reichsgericht who, 
by an eleventh-hour law of the republic in agony, was named to 
succeed a defunct or incapacitated Reich president until a new 
ele*btion could be held (see Gesetz uber die Aenderung der Reichs- 
verfassung of Dec 17, ^932, Reichsgesetzblatt I, p. 547). Aside from 
the fact that this was an amendment of the text of the constitution 
and thus became obsolete with the abolition of the office of the 
Reich president on Aug. 1, 1934, it would make the legal head of 
Germany the very man who served as the guilty accomplice of all 
Nazi crimes from the Rev:hstag fire down to the present day. 

10. The problem has been considered in detail in Karl Loewen- 
stein, "Dictatorship and the German Constitution, 1933-1937/' 
University of Chicago Law Review, vol. 4 (1937), pp. 543 ff. The 
Enabling Act of>Mar. 24, 1933, the factual basis of the Hitler dic- 
tatorship, was clearly illegal because obtained by pressure and 
intimidation which alone secured the majority required by the 
Weimar constitution for a constitutional amendment. Eighty-one 
Communists and twenty-six Socialists were arbitrarily excluded from 
the mating. Moreover, under its own terms the act expired auto- 
matically with the withdrawal of the Nationalist members of the 
cabinet in June, 1933. The subsequent renewals by the subservient 
Nazi Reichstags (1937, 1^39) were likewise illegal, even from the 
Viewpoint of the constitutional "law" of the regime itself. On May 
10, 1943* ^hen the last extension had expired, the act was continued 
"indefinitely” merely by government decree. While these illegalities 
sre irrelevant for the continued validity of the Weimar constitu- 
tion, they may acquire great practical importance for private claims 
against Germany after the collapse because, if the enabling acts and 
their continuations are void, all statutes or decrees enacted on their 
basis may likewise be considered as inoperative. 

11. This was recognized with near-ur^nimity in 1918 when the 
democratic revoRition displaced the monarchical system. See Fritz 
Stier-Somlo, Reichs- und Landesstaatsrecht (Berlin, 1*924), pp. 213 ff. 
—with abundant literature concerning the controversy on the legal- 
ity of the actions of the revolutionary Workers Soviets; Walter 
Jellinek, "Revolution und Reichsverfassung," Jahrbuch djs offent- 
lichen Rechts, vol. 9 (1920), pp. 20 ff. It could not be otherwise in 
>93S or »945- O" ‘he other hand. Great Britain afijjer the end of 
the interregnum (16Q0) returned automatically to the legitimate 
monarchy becauiC at that time monarchy was the paramount and 
normal form of government. In 1^89 there was merely a change of 
dynasty and not a change of the political regime. 

12. See J}' slandres. op^cit., vol. 2, p. 6. In 1870, after the fall of 
the Second Empire, General Trochu pleaded for the return to the 
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constitution of 1848, but nobody would hear of it. See Deslandres, 
op. cit., vol. 3, p. 86. 

15. For an appraisal of the achievements and shortcomings of 
Weimar see Karl Loewenstein, in James T. Shotwell, op. cit., pp._ 
400 S. < » 

14. The National Assembly, convened in Vichy on July 10, 1940, 
made a deliberate and not unsuccessful effort to maintain the legal 
form of constitutional amendment as prescribed by the constitution 
of 1875. But the issue has remained controversial ever since. Karl 
Loewenstein, “The Demise of the French Constitution of 1875,” 
Amer. Polit. Sci. Rev., vol. 34 (1940), pp. 876 ff., concludes that the 
transition from the ThM Republic to Vichy was, on the whole, 
legal. For the opposite though hardly convincing view of French 
lawyers see Rend Cassin, “Un Coup d‘dtat; La Soi-pisant Constitu- 
tion de Vichy,” La France Libre, vol. 1 (Dec., 1940, and Jan., i94i)> 
pp. 16a ff., 252 ff.; Pierre Tissier, The Government 0/ Vichy (Lon- 
don, 1944), pp. 54 ff. See also Maximilian Koessler, “Vichy’s Sham 
Constitutionality,” Amer. Polit. Sci. Rev., vol. 39 (i945)> pp. 86 ff. It 
should be noted that no French court, trying traitors and collabora- 
tionists after the liberation, has formally held that the Vichy Ifegime 
was illegal or^ unconstitutional. 

15. On the Spanish constitution of 1931 — one of the most effec- 
tive democratic constitutions of our time — see NicoUs Pdrez Ser- 
rano, Introduccion a la Constitucidn Espanola (Madrid, 1932): 
Luis Jimenez de Asua, Proceso histdrico de la Republica Espanola 
(Madrid, 1932); Adolfo Posada, Le Regime constitutionnel en 
Espagne (Paris, 1932); Hans Gmelin, “Die Entwicklung des Ver- 
fassungsrechts in Spanien, 1913-1933,” Jahrbuch des dffentlichen 
Rechts, vol. 21 (i 933-34)» PP- 345 0* 

16. Art. 62, Sec. 2. The commission consisted of twenty-one 
deputies of the Cortes, elected by the parties in conformity with 
their relative strength. Ii* was to function primarily when the 
p/enary Cortes was not assembled (Art. 80), and the constitutional 
guarantees were suspended (Art. 42). Op the permanent commis- 
sion see the excellent monograph La Comision permanente (Bib- 
lioteca dig Publicaciones Ohciales de la Faculdad de Derecho de 
Montevideo, Montevideo, 1943), vol. 1, pp. 462 ff. 

17. It consisted of twelve members, thus constituting the legal 

quorum, and 'included five parties of the left* among them the 
Basques and the Catalans. The Communists'had pot participated 
since 1940. As early as 1937 the Cortes had the seats of the parties 
of the right declared vacant because of their continued absence 
from the sessions. * ^ * 

18. The theory advanced recently that Hanover be^gs of right 
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to the British crown and should come again under British juris- 
diction, is too absurd to merit refutation. The kingdom had passed, 
on the death of William IV (1837) to the Duke of Cupaberland, 
eldest surviving son of George III. After the annexation by Bis- 
marck in 1866, a sef^ratist party, the Guelphs, agitated against 
Prussia, but lost strength in the next generation. An initiative, 
undertaken in 1924 in accordance with Art. 18 of the Weimar con- 
stitution and aimed at establishing Hanover as a separate Land, 
found so little support among the voters that it had to be dropped. 
(See Fritz Potzsch-Heffter,. “Vom Staatsleben unter der Weimarer 
Verfassung,” Jahrbuch des offentlichen Rechts, vol. 13 [1925], p. 56.) 

19. Space forbids dealing with the merits of the various pro- 
posals for splitting up Germany after the war. (See, among many 
others, Sumner Welles, The Time for Decision [New York, 1944]; 
How to End the German Menace: A Political Proposal by Five 
Hollanders [New York, 1944].) They all suffer from two major 
defects. One is that the parts to be carved out are necessarily of 
unequal economic resources, a disadvantage which no map redraw- 
ing can eliminate. To those who wish to cripple Germany’s eco- 
nomic potential for reasons of international security — a wholly 
justifiable ground — this very aspect may be attractive. Butfit should 
be borne in mind that 4;hose parts of an artificially dismembered 
Germany which have not enough industrialization will become pen- 
sioners of the others, or of Europe at large, as Austria was between 
the two World Wars. Contrariwise, the overindustrialized and 
overpopulated sections would be dependent on import of food and 
fodder from the other parts or from abroad. Even if these handi- 
caps could be overcome by a rational process of industrial relocation 
and agricultural rationalization, a second difficulty is insoluble; 
namely, the lack of affinity among those sections of the people 
which are to be thrown together. The Rhineland and Westphalia 
will find it as difficult to get along with t^ie Saxons, as the Hanseatjc 
population with the Prussians. Moreover, what is cbmmonly called 
Prussia is far from being- ethnically and spiritually homogeneous. 
This writer is not in favor of dismemberment. But if it should 
prove to be inevitable he would advocate a regroupment .along the 
traditional and historical lines. In this case the people at least 
would know what to expect. Existing centrifugal forces inside Ger- 
many should be carefully watched by the Allies and, if genuine, 
should by no means be discouraged. The so-called Morgenthau 
plan, which envisages the transformation of an intensely industrial- 
ized country into a purely agricultural land, cannot be judged 
unless it is lb?own how sixty million people can be fed on their own 
notoriousljr insufficient soil, without either manufactures to export 
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in exchange for food, or forcible decimation in the exact sense of 
the term. Our respected Secretary of the Treasury and Emil Lud- 
wig are strange bedfellows. # 

20. The legal situation of some of the govemments-in-exilje has' 
been thoroughly and satisfactorily explored oy various articles in 
the Journal of Comparative Legislation and International Law: 
see “Legislation in Exile: Norway,” op. cit., vol. 24 (1942), PP- 
125 ff.; Henri Fayot, “Legislation in Exile: Belgium," vol. 25, pts. 
5-4 (Nov., 1943), pp. 30 ff.; Ernest J. Cohn, “Legislation in Exile: 
Luxembourg," vol. 25, pts. 3-4 (Nov., • 1 943), pp. 40 ff.; Egon 
Schwelb, “Legislation in Exile: Czechoslovakia,” vol. 24 (1942), pp. 
120 ff.; Manfred Lachs, “Polish Legislation in Exile,” vol. 24 (1942). 
pp. 57 ff. For Greece see Basil- Vlavianos, "Behind the Greek 
‘Mutiny,’ " Nation, May 13, 1944, pp. 566 ff. For an* excellent over- 
all survey see Bogdan Raditsa, “Europe in Exile," Nation, May 27, 
1944, pp. 616 ff., and “The Rebirth of Europe,” Nation, June 4, 
1944, pp. 645 ff. See also F. E. Oppenheimer, “Governments and 
Authorities in- Exile,” Amer. Jour, of International Law, vol. 36 
(1942), pp. 568 ff. 

CHAPTER ir, 

1. Badly as it is needed for political reconstruction in Europe, 
there is unfortunately no comparative study of provisional govern- 
ments and national assemblies. The following unpretentious .illus- 
trations serve only to point out some precedents, parallels, and 
perhaps conclusions useful at this time. The material is based on 
authoritative constitutional histories of the various countries. The 
presentation raises no claim whatever to being original research. 

2. Weltgeschichtliche Betrachtungen, ed. Carl Gri, 3rd ed. 
(Stuttgart, 1918), p. igo. Of the restoration of exiles after the fall 
of political regimes he sa^s: "It would be desij^ble that the 
^migrds should never return, oj at least should never return with 
claims of reparatibn; that they should accept what they have gone 
through as their part of human deatiny, And should recognize a 
statute of limitation which renders its decisions not only in terms 
of years biy: according to the magnitude of the break with the 
past.” 

3. The example of Count Sforza, more prominent than any 
of the German refugees and genuinely democratic' at that, is none 
too encouraging. The case of the Spanish republican refugees is 
different, because they have actuayy fought against fascism and 
not only by words and newspaper articles. 

4. In the United States the Foreign Agents Registhttion Act 
of 1940 — 52 Stat. 631 (1938), amended by 53 Stat. 1244 (1939), 22 



462 


POLITICAL RECONSTRUCTION 




U.S.C. § 833 ^ 233 S (Suppl. 1940) — should have been applied to 

compel free movements to disclose the financial resources at their 
^disposal and, thus, to check on the wirepullers operating them. In 
Latii} American state| control was somewhat more effective because 
they are subject to the frequently stringent restrictions on foreign 
associations. 

5. For example, practically all free movements are reluctant to 
endorse complete disarmament of defeated Germany. Motivations 
differ according to political coloration. The Communist groups de- 
sire a Germany kept strbng for the fight against capitalism at the 
side of the Soviets while the Socialists-in-^xile prefer a strong Ger- 
many for the fight against Bolshevism. No less equivocal is the 
attitude toward other problems, such as transfer of German popula- 
ticfti from the neighboring countries, use of German labor for rep- 
arations, eventual dismemberment of Germany, and boundary rec- 
tifications and annexations. In general it can be said that many 
among the German free movements, though profoundly anti-Nazi, 
remain as intransigently German as the Nazis themselves. 

ti. The facts are gathered from the standard work by Maurice 
Deslandres, op. at., vol. 1, pp. 633 ff. 

* 7. The ordinance of June 10, 1814, on the liberty bf the press 
was as effective an instrument for muzzling public opinion as 
Napoleon's famous decree of Feb. 5, i8io. The press law of Oct. gi, 
1814, was not much better. See Deslandres. op. cit., p. 718. 

8. For the following see Deslandres, op. cit., p. 735 ff. 

9. Among the faithful were Cambacdr^s, Mollien, Decrfes, 

Davout, Carnot, Maret, and the inevitable Fouch^, whom he had 
dismissed in 1810. Although he was aware of Fouchd’s shady deal- 
ings with the Bourbons he could not dispense with him as Minister 
of Police because Fouch^ alone knew the contents of the secret 
dossiers. ^ , 

10. For its text see Duguit and^Monnier, op. cit., pp. 190 ff. For 
an evaluation see Deslandres, op. cit., pp. 749 ff.‘ 

11. The vote in the plebiscite was 304,306 to 4,206 (Deslandres, 
op. cit., p. 764). The affirmative majority in the Imperial plebiscite 
had been three times as great. Only half the qualified voters turned 
out. The elections were orderly and without pressure. 

12. For the following see Deslandres, op. cit., vjol. 2, pp. 4 ff. 

13. Deslandres;- op. cit., p. 7, ascribes to Wellington more influ- 
ence on events than he actually may have had. As a soldier he 
favored practical solutions, a^ld the restoration of the Bourbons 
recomm^ed itself more than a Regency of Napoleon II or any 
other aKernative. However, the moving spirit was Talleyrand even 
though the actual decisions were taken by Wellington. 
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14. Fouch^'s role is intelligently pointed out by R. G. Waldeck, 
Meet Mr. Blank (New York, 1943). pp. 98 ff. ' 

15. The name was taken from the color of the Bourbon flag apd 
the white cockade of the royalist party. Reprisals were directed* 
against everything stemming from the Napoleonic era. The promise 
of the Royal Proclamation of Cambrai that only criminal acts prior 
to Mar. S3, 1815, were punishable, and that the Chamber had to 
designate those to be prosecuted (Deslandres, op. ciu, p. 13), was 
disregarded. Among the retaliatory statutes passed by the royalist 
majority of the Chambers the following deserve to be mentioned 
because they interestingly prelude present-day legislation for the 
defense of the state: Law of Oct. 31, 1815, “on g;eneral security"; 
Law of Nov. 9, 1815, against “cries, seditious speeches and provoca- 
tion of rebellion” (it punished all acts of antistath propaganda); 
Law on the Court Prcvotales of Dec. 20, 1815, establishing military 
courts for dealing with offenses committed under the emergency 
statutes. From the amnesty act of Jan. 12, 1816, whole categories of 
“criminals,’’ carefully listed in Fouch6’s incompaVable dossiers, were 
excluded. Ney was executed; other Napoleonic generals we#e un- 
der prosecution — a valuable precedent which the United Nations 
after this war qould use to their advantage against the surviving 
generals of the Wehrmacht, who are as much responsible for Hit- 
ler’s assault on civilization as the Nazis themselves. Legislative terror 
was recurrent throughout the period of the second restoration (see 
Law of Apr. 20, 1825, punishing by death those who had com- 
mitted sacrilegious acts; Law of Apr. 27, 1825, on the indemnity 
for the former owners of confiscated state property). 

16. The entire electorate consisted of 72,000 voters; only 52,000 
participated; the ballot was indirect by electoral colleges; the elec- 
tions were flagrantly manipulated by the prefects. 

17. For text see Duguit and Monnier, op. cit., p. 298. 

18. For the following see Deslandres, op. cit., vof 2, pp. 723 ff.; 

vol.’ 3, pp. 4 ff. • • 

ig. For the understanding of thtv political situation in France 
prior to the war against Prussia it should be remembered that the 
last electioijs of May and June, i86g, had resulted in igg official 
government representatives and 99 members of the opposition (the 
popular vote was 4,500,000 to 3,500,000; in Paris itself the popular 
majority was against the government, 234,000 tf> 77,000). 

20. The vote was 557,000 to 62,000 (Deslandres, op. cit., vol. 3, 

P- 14 )- , 

21. Among the first measures were: suppression of the Council 
of State, abolition of the Corps Ligislatif md the Senat§ 7 ^mnesty 
for political crimes committed under the Empire; replacement of 



464 


POLITICAL RECONSTRUCTION 




the majority of th^ procureurs giniraux and of many other high 
officials by republicans and men of the new order. See Deslandres, 
ofu cit., vol. 3, p. 5. 

In view of thf subsequent events the text of the armistice 
agreement is of importance (see Deslandres, op. cit., vol. 3, pp. 
48 if.): “. . . pour but de permettre au Gouvernment de convoquer 
une Assembl^e librement ^lue. qui se prononcerait sur la question 
de savoir si la guerre devait £tre continude ou dans quelles condi- 
tions la paix devrait fitre faite." 

23. See Jules Favre's interview with Bismarck on Sept. 18, 1870. 
(ilegotiations were still under way in Jan. ,^1871, to induce Bismarck 
to recognize ex-Empress Eugdnie as the legitimate regent for France. 
In this capacity she was prepared to conclude peace with Germany. 
Seo- Hermann Onckcn, Grossherzog Friedrich I von Baden und die 
deutsche Politik, 18^4-18^1 (Stuttgart) vol, 2, p. 314. The author is 
indebted for this reference to Prof. F. C. Sell of Mount Holyoke 
College. 

24. On Oct. 27.* 1940, General de Gaulle formed the Council for 
the Befense of the Empire which, since May 31, 1943, has called 
itself the French Committee of National Liberation. 

S5. Ordinances of Sept. 17 and Dec. 6, 1943, published by the 
French Press and Information Service, New York, Special Issue 
No. 1 of Mar. 30, 1944. 

26. Of these, 49 were delegated into it by the French National 
Resistance Council (formed inside France in May, 1943); 20 mem- 
bers were taken from the former French Parliament, in proportion 
to the respective strength of political parties composing it in 1936; 
21 from the Resistance outside metropolitan France, and 12 mem- 
bers to be delegated after liberation by the Conseils Generaux. The 
parliamentary group embraced three Communists, ten members of 
the left and the moderate left, and seven members of the center and 
the right. 

27. The text of the decree of 6ct. 11, 1944, Vas not available; 
but the powers of the ^sembly were not increased by it. 

28. Resolutions of Nov. 10 and 18, 1943. 

29- S^rie II, No. 866 F. Copy was obtained by courtesy of the 
French Press and Information Service in New York. 

CHAPTER III • 

« 

1. General Monk at first tried to restore legal continuity by 
reconvening the Long Parliament, adding the surviving Presby- 
terian members purged by Pride (Dec. 6 and 7, 1648). But this 
most ungual procedure did not work. In Apr., 1660, the so-called 
Convention Parliament was elected which proclaimed Charles II 
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King on May 8. The Convention of "Lords, Citizens, Knights and 
Burgesses” received its authorization as Parlianfent only after the 
King’s return to power. It was dissolved on Dec. 39, 1660. The 
precedent was followed after King James II, fleeing from London, ' 
threw the Great Seal into the Thames — an* action which jhade 
constitutional government formally impossible (Dec. 11, 1688). 
Another Convention Parliament, summoned by advice of the Lords 
(Jan. 22, 1689), was altogether revolutionary. This, however, did not 
detract from its fame: it issued the Declaration of Rights (Feb. 13), 
On Feb. 22 it converted itself into the regular parliament, con- 
firmed by Royal Act. On the constitutional problems involved see 
Egon Zweig, Die Lehre vom Pouvoir Constituant (Tubingen, 1909), 
pp. 48 ff. 

2. Kamper v. Hawkins, 3 Va. 20, 68. * • 

3. On the conventions see Roger Sherman Hoar, Constitutional 
Conventions (Boston, 1917); W. F. Dodd, "The First State Consti- 
tutional Conventions,” Amer. Polit. Sci. Rev., vol. 2 (1907), p. 545. 
The classic on the subject is John Alexander Jamison, A Treatise on 
Constitutional Conventions, 4th ed. (Chicago, 1887). On the nise of 
the convention practice see also Homer Carey Hockett, The Con- 
stitutional Tlistcvry of the United States (New York, 1939), vo 4 . 1, 
pp. iiSff. 

4. The exceptions were Virginia (where the provincial conven- 
tion, acting as revolutionary and provisional government, had put 
the constitution into force). South Carolina, and New Jersey. 

5. Hoar, op. cit., p. 3. 

6. Hoar, op. cit., pp. 2141!. 

7. The delegates to the First Continental Congress, meeting in 
Philadelphia on Sept. 5, 1774, were not even elected; they were 
chosen mainly by the committees of correspondence, a remote paral- 
lel on the intellectual levels of the resistance movements. See 
Hoqkett, op. cit., pp. 98 ff. The Second Continentaf Congress also 
was irregularly chbsen. 

8. Hockett, op. cit., pp. 147 ff. « * 

9. The Annapolis meeting of Sept., 1786, owed its existence to 
the initiative of the governor of Virginia acting on instructions 
from his legislature. The Philadelphia meeting had the approval 
of Congress only in so far as the Resolution of Feb. 21, 1787, had 
authorized the consideration of a revision of tjae ‘Articles of Con- 
federation. The delegates to Philadelphia were chosefi by the state 
legislatures (Hockett, op. cit., p. 250). All told, seventy-four dele- 
gates were appointed; the maximum number attending was fifty-five. 

10. The fcst draft was submitted by th^ committee ^^etail on 
Aug. 6, 1787; thereafter debated article by article until SepL 7. 
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The committee on style took only four days more (Sept. 8 to is), 
with four days of. further debate added (Sept. 13 to 17). (See 
Hockett, op. cit., p. sog, n. 10.) 

*' 11. The official records, scanty as they were, were not published 
until after the War bf 1812. Madison’s privately taken notes were 
not printed until 1840. 

12. It has been figured out that, in a country of about 4,000,000 
inhabitants, only 160,000 voters pronounced themselves on the con- 
stitution by electing delegates to the state conventions. See Charles 
W. Gerstenberg, Americfln Constitutional Law (New York, 1937), 
p. 11. 

‘ 13. On application of two-thirds of th6 legislatures of the several 

states a federal convention shall be called for proposing amend- 
ments. A federal convention has not been called for any of the 
twenty-one amendments to date. On its own initiative. Congress is 
not authorized to call it (see Lester Bernard Orfield, The Amending 
of the Federal Constitution, Chicago, 1942, pp. 40 ff.). In every case, 
when Congress by « two-thirds majorities votes the amendment, the 
states^^are entitled to have conventions decide on the amendment, 
instead of their ordinary legislatures. This method, not having 
foupd much favor among the states, was used only once — for the 
repeal of the Twenty-first Amendment (1933). 

14. The facts are assembled from Deslandres, op. cit., vol. 3, 
which is devoted almost entirely to the work of the National Assem- 
bly. See also the summary by Joseph-Barthelemy, op. cit., pp. 7 ff. 

15. So discredited was the Empire that only 6 members voted 
against the dethronement of the Bonaparte dynasty. However, 
Bonapartist members, calling themselves groupe de I’appel du 
peuple, increased through by-elections to about 30. Joseph- 
Barthdlemy (pp. cit., p. 11) gives the total of deputies as 768 and, 
after the withdrawal of the Alsatians and Lorrainers, as 738. 

16. Paris again outdistanced the provinces in radicalism. Louis 
Blanc headed the Parisian delegation by a majority of 216,630 votes. 

17. Thiers was sevecty-thrge years old when elected. Author of 

the monumental Histoire de la Revolution Frangaise, liberal leader 
of the July Revolution, frequently minister under Loqjs Philippe, 
champion of order after 1848, without becoming involved in the 
policies of the pretender, he had been imprisoned for some time 
during the Empire and entered the Corps LSgislattf in 1863 as one 
of the leading opponents of the dictatorship. But he kept aloof 
from the Government of National Defense, saving himself for more 
important tasks. * 

J^ph-Barth61eiKy, op. cit., p. 14. 

19. lleslandres, op. cit., pp; 137 ff. 
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20. After acrimonious dissensions the two legitimist sections, 
Bourbon and Orleans, united in support of tile Ck)unt of Cham- 
bord, grandson of Charles X; but he insisted on being King '^of 
France” and not King “of the French people.” A silly irony of* 
history willed it that the stumbling block became the questibn of 
the national flag. A badly educated prince took the fleur-de-lis as 
the symbol of Henry IV and Jeanne d’Arc (on this point see Joseph- 
Barth^lemy, op. cit., p. 21), and repudiated the tricolor, soiled, as 
his warped mind believed, by the French Revolution — another 
proof of the hereditary gift of self-stultification of the Bourbons. 
One remembers that the conflict between the republican black-red- 
gold flag and the Imperisft flag split the Weimar republic also until 
the swastika was substituted. 

21. The elections for the Conseils Generaux of » Oct. 8 and, 15, 
1871, had brought a two-to-one majority for the republicans 
(Deslandres, op. cit., vol. 3, p. 156). On the by-elections of 1875 
see Deslandres (ibid., p. 203). 

22. The commission went to work without* haste and without 
enthusiasm. For the purposes of our study it is noteworthy _^at it 
proposed first to familiarize itself with the theory of constitutional 
governmerift in pther countries. Laboulaye, eminently qualified for 
the task, was charged to submit a study of the American consti- 
tution; Waddington was to examine more comprehensively the 
constitutional legislation of other foreign countries. Later the com- 
mission listened to an erudite study of Leffevre-Pontalis on the 
comparative law of second chambers (Joseph-Barth^lemy, op. cit., 
p. 23). In general the assembly cannot be accused of intellectual 
provincialism. Interest in foreign political experience characterized 
the constitutional debates throughout (see Deslandres, op. cit., 
p. 282). 

23. See Deslandres, op. cit., pp. 292 ff. 

24. From 1871 to the end of 1874, 158 by-electTons were held; 

the republicans won 126, the legitimists 22, and the Bonapartists 
10 (Deslandres, op. cit., p. 302). « • 

25. See Deslandres, op. cit., pp. 324 ff.; Joseph-Barth^lemy, op. 
cit., p. 24. Jlowever, in a second vote, on Feb. 3 the Wallon amend- 
ment was accepted by 425 to 243. 

26. These were the Laws on the Relations of the Public Powers 

of July 16, on the elections of the Senators anej Deputies of Aug. 2 
and Nov. 30, 1875, respectively. ■* 

27. For general information see Theodore Juste, Le Congris 
National de Belgique, iSjo-iS^i (2* vols., Brussels, 1880^ De Bus de 
Warnaffe and Carl Beyert, Le Congres NdHional (publ^.^d on the * 
centenary of the constitution, Brussels, 1930); Heinrich Pohl, Die 
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Entstehung des Belgischen Staates und des Norddeutschen Bundes 
(Tubingen, i905);'Dareste-Delpecb-Laferriire, op. cit., vol. i, pp. 
346 ff. 

s8. The majority were middle-class people, with prominent rep- 
reseiftation of the professions. Thirty-four members had served pre- 
viously in the States-General; about one-half had legal training. The 
aristocratic element, not uprooted by the expropriations of the 
French Revolution, was strong, and only a few deputies were ancient 
Jacobins. The majority were thirty-five to forty-five years old. 

sg. The constitutionaJ commission had pronounced itself (one 
member disagreeing) for this solution. In Congress the republican 
'torm of government found only ten supj^orters. 

30. No imperative necessity for a new electoral law existed in the 
Rejlch, which could have made the older law of 1869 fully service- 
able by connecting it with a redistribution of seats according to 
the progressing urbanization. Proportional representation, an in- 
sistent socialist demand, was first introduced in some of the larger 
constituencies in tile very last days of the Empire (see Law of Oct. 
24, i§/i8, H, Triepel, Quellensammlung des deutschen Reichsstaats- 
rechts, 3rd ed. Tubingen, 1922, p. 327). Prussia substituted the elec- 
toral system of the Reich for the outrageously unjnst law of three 
classes which for two generations had secured the control of the 
landowning and capitalist classes over the Prussian Diet. 

31. See Franz Weyr, “Der Tschechoslovakische Staat,” Jahrbuch 
des dffentlichen Rechts, vol. 10 (1921), pp. 351 ff.; Dareste-Delpech- 
Laferriire, op. cit., vol. 2, pp. 811 ff.; Joseph Blocisrewski, “La 
Constitution tch^coslovaque,” Revue des Sciences politiques, vol. 45 
(1922), pp. 217-247. 

32. Czech independence began with the manifesto of the Action 
Committee of Czechs abroad in 1915. Soon thereafter the committee 
transformed itself into the Czechoslovak National Council under 
Masaryk, with'lts seat in Paris. Early in 1917 Czech independence 
became an official war aim of th^’ Allies. On Dec. 16, 1917,* the 
French government au^thoriz^d the formation of an autonomous 
Czech army under the National Committee. In 1918 the National 
Committee was officially recognized as cobelligerent. , 

33. Admission of the Germans and Hungarians would have frus- 
trated the whole plan. Fourteen Slovak members, delegated by the 
Slovak National Cquncil, were added somewhat later (Law of Mar. 
11, 1919). See'Dareste-Delpech-Laferrifere, op. cit., vol. 2, p. 816. 

34. In Germany after the collapse of the Empire the provisional 
government of the ReU der Volksbeauftragten (Council of People’s 
Commis^iiers) lasted h'om Nov. 9, 1918, to the convening of the 
National Assembly, Feb. 6, igig. Ebert and his associate s formally 
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resigned their powers into the hands of the National Assembly. 
See Fritz Stier-Somlo, op. cit., pp. 162 ff.; Walter Jellinek, "Revo- 
lution und Reichsverfassung,” Jahrbuch des dffentlichen Rechts, 
vol. 9 (1920), pp. 3 ff. The only case in which a revolutionary p?o-. 
visional government tried to perpetuate itsel 3 — and failed — w«s in 
Bavaria. On this situation sec in^ra, pp. 272 f. 

35. See Joseph-Barthdlemy, op. cit., pp. 148 ff. 

36. The Convention solved the problem in practice by dele- 
gating the executive powers to a Conseil Executif Provisoire which 
in turn was closely supervised by two coyimittees of the assembly 
(ComitS du Salut Public and Comit^ de Sureti Gendrale). See A. 
Aulard, Histoire politiqu^ de la Revolution Frangaise, 6th ed. Paris? 
1926), pp. 327 ff. It is common knowledge that in due course these 
committees eclipsed the ministers and had them replaced by twelve 
executive commissioners elected by the Convention, and the (Con- 
vention itself. The system led to the terreur and ended with the 
Ninth of Thermidor. 

37. See Deslandres, op. cit., vol. 2, pp. 326^!. The committee, 

consisting of Arago, Garnier-Pagcs, Marie, Lamartine, and l^edru- 
Rollin, formed a "directory” as a sort of cabinet, but remained 
strictly subordinated to the Assembly. , 

38. Gesetz iiber die voildufige Reichsgewalt (see Stier-Somlo, 
op. cit., pp. 200 ff.; text in Triepel, op. cit., p. 17). The statute was 
a workable constitution in a nutshell. Containing no date for 
its expiration, it was repealed formally by the Weimar consti- 
tution, together with the Imperial constitution of 1871 (Art. 178). 

39. Thuringia dispensed with calling a National Assembly. 
The situation differed from that in other German states because 
in 1919 the revolutionary governments of eight small principalities 
in this region had concluded a "community treaty” merging the 
principalities into the Land Thuringia. The joint legislative as- 
sernbly was the Volksrat, composed of forty-two deputies from the 
eight states — not elected for tlJis purpose but delegated, according 
to the strength of the political pqj-ties represented in the eight 
parliaments, by the legislative bodies of the individual states (see 
Eduard Rqsenthal, Jahrbuch des dffentlichen Rechts, vol. 9 [1920], 
pp. 237 ft., vol. 10 [1921], pp. 266 ff.). The situation, thus, was 
similar to that of Czechoslovakia (see supra, pp. 269 f.). 

40. No details can be submitted here. Prussia: Gesetz zur 
vorldufigen Ordnung der Staatsgewalt in Preussen o 5 Mar. 20, 1919 
(see Hugo Preuss, Jahrbuch des dffentlichen Rechts, vol. 10 [1921], 
pp. 222 ff.). Hesse; Law of Feb. 20, 1919 (see Hans Gmelin, Jahr- 
buck des d. R., vol. 9 [1920], pp. 208 ff.;.^ext of the Vratute ibid., ' 
pp. 216-217). Baden: No interim constitution was required be- 
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cause the National Assembly was satisfied with the provisional 
government’s continued exercise of the legislative and executive 
functions (assumed by decree of Nov. i8 and 20, 1918 — see Otto 
Kollreutter, Jahrbuch des 6. R., vol. 9 [1920], pp. 180 ff.). Because 
this Kttle country way at the time extraordinarily democratic, there 
was no danger that the government would abuse its powers. Baden 
was the first German Land to complete its constitution and reach 
constitutional normalcy. Wiirttemberg likewise omitted to enact an 
interim constitution and was second to complete its constitution 
(see Wilhelm von Blumf, Jahrbuch des 6. R., vol. 9 [1920], pp. 
171 ff.). Saxony passed a very elaborate provisional constitution 
Ly Law of Feb. 28, 1919 (see Erwin Jadobi, Jahrbuch des 0. R., 
vol. 9 [1920], pp. 163 ff.; for text see ibid., pp. 169 ff.). In Thuringia 
the situation was irregular because, as previously remarked, the 
fusion of the eight small principalities was accomplished without 
a National Assembly. The final constitution was enacted as a 
"preliminary" and subsequently entered into force under a federal 
statute (Art. 18, Sec. 2 of the Weimar constitution — see Eduard 
Roseqjthal, Jahrbuch des 0. R., vol. 9 [1920], pp. 237 ff., vol. 10 
[1921], pp. 266 ff.). 

41. The factual material, taken from Robert PUoty, *Dti? Bayer- 
ische Verfassung voin'14. August 1919, Jahrbuch des 6. R., vol. 9 
(1920), pp. 129 ff., is supplemented by the personal experience of the 
author. 


42. For text see Piloty, op. cit., pp. 135-136. 

43. After Eisner’s assassination a rump Diet drafted another 
interim constitution (Mar. 17, 1919) along customary lines of the 
subordination of the provisional government to the Landtag (see 
Piloty, op. cit., pp. 141 ff.). 

44. See Hans Kelsen, “Die Verfassung Deutsch-Oesterreichs,” 
Jahrbuch des 6. R., vol. 9 (1920), pp. 245 ff. 

45. Gesetz itver die Staats- und Regierungsfprm of Nov. 12, 1918, 

Kelsen, op. cit., p. 256. < ‘ 

46. German-Bohemis, and^ the Sudetenland had constituted 
themselves as parts of German- Austria on Oct. 29 and Nov. 16, 
respectively. The law “on the territorial demarcation f»f German- 
Austria” of Nov. 20, 1918, included also German-South-Moravia; 
German-South-Bohemia, the German settlements around Briinn, 


Iglan, Olmiitz. But^ the Czechs were quicker at \he trigger and 
frustrated a se<:tlement which would have anticipated Munich of 

1938. 

47. It consisted of the law on the popular representation (Volks^ 


■ vertretung)fii».nd. the law the government of the state (Staatsregier- 
ung) (Staatsgesetzblatt, nos. 179, 180). See Kelsen, op. cit., pp. 268 ff. 
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48. Czechoslovakia: Law no. 37 of Nov. lA, igi8 (for text see 
Leo Epstein, Studienausgabe der Verfassungsgesetze der Tschecho- 
slovakischen Republik, Prague, 1923, pp. 117 ff-; Malbone W. Qra- 
ham. New Governments of Central Europ^, New York, 1985, p. 
611). The provisional constitution was issued by the National 
Committee and not by the National Assembly (see Weyr, op. cit., 
p. 353, and Dareste-Delpech-Laferrifere, op. cit., vol. 2, p. 816). 
In Estonia the National Assembly confined itself to two specific 
purposes — the drafting of the constitution, and the preparation of 
agrarian reform legislation — while ordinary legislation was en- 
trusted to a committee of the National Assembly, proportion<^}y 
elected by it (law of July 15, 1919): a rather original and intelligent 
solution. The interim constitution is of Mar. 1919 (see Eduard 
Behrendts, Jahrbuch des 6 . R., vol. 12 [1923-1924], pp. 194 ff.). 
Poland: General Pilsudski had inherited his powers from the semi- 
official Council of Regency, formed by the Central Powers in 1917 
and invested with restricted authority until the German and 
Austrian governments should agree on the person of the future 
sovereign. On Nov. 11 and 14, 1918, the council transferred all its 
powers to Pilsudski until the convocation of a constituent assembly. 
Pilsudski by decree of Nov. 21, in what may be considered as the 
embryonic organization of the provisional government, assumed the 
powers of Chief of State and appointed the cabinet. It was a wholly 
authoritarian arrangement, sufficient to carry the government over 
to the National Assembly convened on Feb. 9, 1919. In its third 
meeting Pilsudski resigned his powers to the assembly. On Feb. 20 
the constituent assembly passed the "little constitution.” Following 
French precedents, the Seym assumed the plenitude of powers until 
the completion of the constitution. Pilsudski was reelected Chief of 
State, but he and the ministers app>ointed by him remained re- 
sponsible to the assembly. Since the Seym could bp dissolved only 
by its own decision, Poland was actually governed by the dictator- 
ship of an assembly. The interim constitution remained longer in 
force than in any other country because, for internal and external 
reasons, the Polish constitution went into operation as late as June 
1, 1921 (fcfT literature see Dareste-Delpech-Laferriire, op. cit., vol. 8, 
pp. 271 ff., Joseph Blociszewski, "La Constitution polonaise,” Revue 
des Sciences Politiques, vol. 45 [1922], pp. 28 ff.). 

49. The constitutional history of Greece is particularly rich in 
abortive constituent assemblies which either failed to complete a 
draft constitution or wrote one which could not be applied. There 
•were no fewer than five different constitu^t assemblies in the early* 

iSao’s after the rebellion against the Turks (Dareste-Deipech-Lafer- 
ri^re, op. cit., vol. 1, pp. 621-622). The third national assembly con- 
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yoked after the Fir^t World War accomplished nothing. The fourth 
national assembly, 'tonvening on Jan. s, -1924, proclaimed the re- 
pu)>lic and deposed the dynasty, and charged a commission of forty 
members with the drafting of a constitution. In June, 19251 by a 
rare act of self-denial^and humility, the assembly transferred irrev- 
ocably to the commission the task of drafting the constitution, 
reserving for itself only the right to ratify it after completion. 
This constitution was put into force by the dictatorship of Pangalos, 
with proper modifications to serve its aims. See Dareste-Delpech- 
Laferri^re, op. cit., p. 624. 

50. In Austria the coalition between the leading parties. Social- 
ists and Clericals, broke down in June. 1920. The constituent assem- 
bly was not able to form a government; nor could it be dissolved 
by .act of the ‘government. The constitution under deliberation 
was still far from being completed. A way out of the dilemma 
was’ sought by shortening the national assembly’s originally fixed 
duration by four months in order to permit election of a new 
national assembly. However, in the eleventh hour, the constitutional 
commission of the assembly found compromise solutions for the 
most controversial problems (federal structure and bill of rights) 
and 'completed the draft before the expiration of the liational as- 
sembly’s term (see Hans Kelsen, Jahrbuch des 6 . R., vol. 11 [1922], 
pp. 232 ff.). 

In Poland the framing of a constitution was particularly hectic, 
partly because of unsettled international conditions, partly be- 
cause of the conflict between the bourgeois parties and the Socialists. 
The constitutional commission, consisting of thirty members, was 
swamped with projects emanating from the various parties, the gov- 
ernment, and private sources. The government of Pilsudski at first 
submitted a "Constitutional Declaration," patterned on the old 
Polish constitution of 1791. Wholly unworkable, it was abandoned 
for a new project, elaborated at the request of the Paderewski cab- 
inet, by a group of constitutional lawyers and other persons of 
prestige (Nov. 4, 1919). Paderewski’s successor proposed basic 
changes (Jan. so, 1920) which again complicated the situation. In 
addition, the commission had appointed eight different reporters 
belonging to the eight principal parties, who disagreed at prac- 
tically every point. Four other draft constitutions were submitted 
by political parties to which the commission devoted more than a 
hundred meetings (see Blociszewski, op. cit., pp. 36-37). To re- 
concile these conflicting projects, was a Herculean task which finally 
resulted in the submission of a compromise project (July 8, i92(^ 
reflecting ‘ffie majority opinion. The second deliberation by the 
Seym, interrupted by the Russian war, took no fewer than eight 
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months; the most controversial points were thje bicameral system, 
the Senate, the function of the Head of State as commander-in- 
chief, the relations with the church, amendment procedures, posi; 
tion of minorities. A complete deadlock ensiled. On Dec. io« igso, 
the Socialists succeeded in defeating the entfi'e project by a vote 
of 183 to 180. The commission again had to seek the greatest 
common factor. Finally, after the third reading (Mar. 8-16, 
1921) the constitution was accepted en bloc by a large majority 
(Mar. 17). It went into force on June 1. No other constitution 
except the French effort of 1871 was bes 5 t with such difficulties. 

51. The following <^ta must suffice. German Reich: Hufpo 
Preuss’s first draft had been under discussion by the Reich authori- 
ties, the Central Committee of the Soldiers and W9rkers Councils, 
and the governments of the Lander since Jan. 20, 1919. A sedbnd 
official draft was submitted by the government on Feb. 17; it con- 
formed more to the federalistic tendencies than the first unitary 
draft. Four plenary sessions were devoted to jt by the assembly. 
The constitutional commission worked on it from Mar. 5 to June 
18; it reported its third official draft to the plenary meetTng on 
July 2. The second reading occupied fourteen plenary sessioijf (to 
July 22); the third reading, three sessions (July 29-31). The consti- 
tution was adopted (July 31) by a vote of 262 to 75 (the German 
Nationalists and the Independent Socialists dissenting). 

Most of the constitutions of the Lander were delayed because 
their position depended on the federal solutions adopted by the 
Reich. Consequently, the first draft of the Prussian constitution was 
submitted on Feb. 25, 1920. The situation was more complicated 
in Prussia than in other parts of the Reich because the Reich 
constitution subjected that state to a large-^cale decentralization 
which aroused great objections. The constitutional commission be- 
gan work not before June i€, 1920. In contrast to other assemblies, 
it deliberated extensively in plijnary session on the draft submitted 
by the commission. The constitution was at Jast adopted on Novem- 
ber 20, 1920, by a vote of 280 to fio^the German Nationalists and 
the Independent Socialists dissenting). The seven Hanoverians, still 
resentful o>i866, abstained from voting. Baden and Wiirttemberg, 
without waiting for the Reich constitution, completed their con- 
stitutions in re«;ord time — in Mar. and Apr., igig, respectively. 
The Saxons took their time, starting as late a/Apr^20, 1920; but 
six months later they had their constitution ready (Oct. 26, 1920). 
Bavaria could not begin work on the constitution until the Soviet 
republic had been crushed. The governnj^nt submitted the draft* 
on May 28, 1919; the constitutional commission did so ■^yell that 
the full meeting had few objections, and none of them were sub- 
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stantial; the three (readings were accomplished on one day (Aug. 
18, 1919) and the constitution was adopted by a vote of 165 to 3 
,(w6th one abstention). Hesse completed its constitution by Dec. la, 

58. The constitutions entered into force on the following dates: 
Austria, Oct. 1, 1930; Czechoslovakia, Feb. ag, 1920; Yugoslavia (or, 
rather, the Triune Kingdom of Serbs, Croats, and Slovenes), July 
81, 19S1; Poland, June 1, 1921; Estonia, June 15, 1920; Latvia, 
Feb. 15, 1922; Lithuania, Aug. 6, 1922. The Danzig constitution 
went into force on May ^1, 1922; its completion had been delayed 
by the objections of the League of Natic^ns (see supra, pp. 61 ff.); 
Finland, on the other hand, promulgated its new constitution, 
incorporating the institutions of existing local autonomy, July 17, 

191^- 

53. The actual work on the constitution was begun Nov. so, 
1873, and was completed Nov. 30, 1875. 

54. National assemblies are usually much too large. Fortunately, 
the record of the French National Assembly of 1789 — some 1,700 
members — was never equaled. But the common size in large states — 
between 500 and 800 — is still excessive. The Belgian Congress of 
1830 had not more than 200 members, a fact which contributed to 
its business efficiency. National assemblies should be smaller than 
ordinary parliaments. A group of 300 to 400 members would be the 
most suitable. 

55. In constitution-making after the First World War. university 
professors of law played a conspicuous role (Germany, Preuss; 
Bavaria, Piloty; Hesse, Gmelin; Austria, Kelsen; Finland, Erich; 
Lithuania, Woldemaras; Czechoslovakia, Masaryk — professor of 
philosophy, not of law). Some people ascribed the ultimate fail- 
ure of the constitutions to the dogmatism of these and others. The 
accusation is palpably unjustified, as evidenced by Czechoslovakia 
and Finland where professorial influence did no harm. But jt is 
obvious that a workable constitution cannot be constructed in a 
political vacuum; it must be'- adjusted to national conditions and 
take into account the frailties of human nature. There is hardly 
a more "dogmatic" constitution than that of the Philadelphia Con- 
vention with its strict separation of powers, endangering national 
unity, and its checks and balances, inviting deadlqcks. On paper it 
is the most iippossible constitution of all; and yet it worked. 

56. Space forbids even the most sketchy recapitulation of the 
material investigated. A pertiryent illustration is the constitutional 
committe^of the Weii^ar assembly (Verfassungsausschuss der Ntu- 
tionalvecsarnmlung). On this committee of twenty-eight the parties 
were represented in proportion to their strength (see Stier-Somlo, 
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op. cit., p. 269). The designations to it resultediin a group with an 
unusually high quality as a whole. Eminent publicists and lawyers 
(Kahl, Diiringer, Naumann, Beyerle) were joined by prominent 
parliamentarians (Trimborn, Heinze, Abla|s, Haussmann)^ The* 
committee collaborated closely with the framer of the draft, Minis- 
ter of the Interior Hugo Preuss, a professor of constitutional law of 
the Berlin School for Business Administration, and benefited also 
from the continuous advice of the legal experts of the Lander. The 
Lander sent to their own constitutional commissions men of intel- 
lectual quality and good team spirit. On the membership of the con- 
stitutional commission thirty elected (Nov. 26 to Dec. 4, 18'^) 
by the French National Assembly, see Deslandres, op. cit., vol. 3, 
pp. 268 ff. As a group, this was much less capable though it con- 
tained a number of outstanding men. * 

57. Illustrated in the framing of the constitution of Saxony of 
Nov. 1, 1920. 7 'he draft was prepared by the government and sub- 
mitted to the assembly on Apr. 20, 1920. A constitutional commis- 
sion of eighteen members devoted fourteen sessions to the first 
reading, and five sessions to the second. The chamber todk only 
one day for the discussion of the draft (Oct. 26) and accepted it 
unanimous*ly on the same day (see Walter Schelcher, Jahrbuch 
des 0. R., vol. 10 [1921] p. 285). 

58. On the crop of such private drafts preceding the Weimar 
Assembly see Stier-Somlo, op. cit., pp. 236 ff. 

59. “Parlament und Regierung im neugeordneten Deutschland,” 
published in 1917, reprinted in Weber’s Gesammelte politische 
Schriften, (Munich, 1921), pp. 126 ff.; “Wahlrecht und Demokratie,” 
ibid., pp. 277 ff.; “Deutschlands kiinftige Staatsform,” ibid., pp. 
341 ff. 

60. Die parlamenlarische Regierung in ihrer wahren und ihrer 
unechten Form (Tubingen, «9i8). Hugo Preuss toltj^this writer that 
Redslob’s book had substantial influence on his constitutional drafts. 

61. An interesting experiment was undertaken by Estonia in 
1919 (see Eduard Behrendts, JahrlAich dh 6. R., vol. 12 (1923- 
1924), pp. 191 ff.); A legislative delegation of the national assem- 
bly was in®charge of ordinary legislation, which was promulgated 
by the president of the constituent assembly. A division trf labor, 
thus, was accomplished, the national assembly beings able to concen- 
trate on the constitution and major issue, its ideleg^tion handlings 
routine legislation under its continued control. It wtts, in a modified 
form, the method of the French Convention of 1792. 

62. See, e.g., Czechoslovakia; Law No^ii of Oct. %8, 1918 (or 
the establishment of an independent Czechoslovak state)^ Art. 2: 
*'A 11 existing legal enactmeata remain in force for the time being.* 
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German Reich; Uehergangsgesetz (Transition Act) of Mar. 4, 1919 
{Reichsgesetzblatt, p. 285), legalizing the existing pre- and post-revo- 
lutionary laws in so far as they did not conflict with the new 
political order (see \yalter Jellinek, Jahrbuch des 6 . R., vol. 9 
[1920], p. 37). 

63. German Reich: The national assembly continued as Reich- 
stag until its successor convened (June 24, 1920). Likewise Ebert 
was continued as President until June 30, 1925, by Art. 180 of 
the constitution itself. This most objectionable deviation from the 
constitution was imitated 5 n Finland on Aug. 4, 1944, when General 
^i^nnerheim was elected by the parliaipent — instead of by the 
people — as successor to President Ryti, who had resigned. Likewise 
in Yugoslavia, the national assembly, which was to function only 
for •the enactment of the constitution and the laws directly con- 
nected with it (see Law on Elections of Sept. 3, 1920), prolonged 
itself as normal parliament (Narodna Skuptschina) (Art. 140) for 
the maximum duration of another two years (see Ivan Zolger, Jahr- 
buch des 0. R., vol. 11 [1922], p. 190). 

64. *^'The subject has been covered fully in the standard work 

by Sarah Wambaugh, A Monograph on Plebiscites (New York, 1920), 
a monumental collection of facts which today are of relative value 
only unless supported by insight into the psychological implications 
of the plebiscite technique. A plebiscite may technically be per- 
fect, through supervision by international agencies and other ra- 
tional devices, and yet be far from reflecting the will of the voters 
because no procedural arrangements can eliminate or neutralize 
the influence of propaganda and intimidation. The Saar plebiscite 
of 1935 is a case in point. But it may be granted that prior to the 
totalitarian perversion of the institution it was productive, under 
favorable circumstances, of reasonably fair results. In passing, men- 
tion may be n\-^de of this writer’s objections to the institution as 
such some thirty years ago, in: "JJeber Volksabstimmungen .bei 
Gebietsveranderungen," Annalen des Deutsches heichs (1917), pp- 
593 ff- ' ' 

65. This subject with its antecedents is fully discussed by Karl 
Loewenstein, Volk und Parlament nach der Staatsauj^assung der 
franzdsischen Nationalversammlung von (Munich, 1922). See 
also Robert Redslob, Die Staatstheorien der franzdsjschen National- 
versammlung ^on j^ 8 p (Leipzig, 1912), pp. 10^ ff., 151 ff. 

66. See A. Aulard, Histoire politique de la Revolution Frangaise, 
6th ed. (Paris, 1926), p. 309. Thet vote was to be taken in the primary 
assemblies phheK by oral assent entered into a record (prods verbat) 
or by ballot (scrutin). The result was 1,801,918 to 11,610. Aulard 
concluded that, in view of the electoral habits of the time, the 
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vote was sincere and spontaneous though abstentions were very 
considerable. • 

• 67. See Karl Loewenstein, “The Dictatorship of Napoleon the 

First,” South Atlantic Quarterly, vol. 34 (1936), pp. 898 ff.; i 3 .em, 
"Opposition and Public Opinion Under th^ Dictatorship of Napo- 
leon the First,” Social Research, vol. 4 (1937), pp. 461 ff. 

68. See on its application under the Hundred Days supra, p. 239 
and Deslandres, op. cit., vol. 1, p. 764. Napoleon III used it on 
Dec. 21-22, 1852 (on the Imperial constitution see Deslandres, op. 
cit., vol. 2, pp. 459 ff.) and on May 8, >870 (on the liberal consti- 
tutional reforms see Deslandres, op. cit., pp. 671 ff.). 

69. Hitler staged elections of the Reichstag, amounting to a 

plebiscite on the regime, in 1933, 1936, and 1938, in addition to one 
genuine plebiscite on his usurpation of the powfers of the Reich 
president on Aug. ig, 1934 (see Karl Loewenstein, Hiller’s Germany, 
4th ed.. New York, 1944, pp. 64). In all four cases the vote was 
taken only after the decision had been made, and thus was only a 
propagandistic gesture. Mussolini was more fhodcst. He arranged 
only two plebiscites (1924 and 1929) wrapped in elections of a 
new parliament. See Arnold T. Zurcher, in James T. Shotwell, op. 
cit., pp. 6^0 ff. I • 

70. Brazil’s Vargas had promised it in the constitution of 1937 
(Art. 187); his failure to deliver contributed to his fall. 

71. See the first Decree of Peace of the All-Russian Conyention 
of Soviets of Workers, Peasants, and Soldiers of Nov. 8, 1917, and 
Trotzky’s elaborate eulogies during the Brest Litovsk peace negotia- 
tions. 

72. In the first plebiscite of 1920 the Venizclists were defeated 
and King Constantine was recalled by an “overwhelming” majority. 
In the plebiscite of 1924, no less "overwhelming,” the monarchists 
abstained from voting — a.<^ the republicans in turn did in the pleb- 
is^:ite of Nov. 3, 1935, recalling King George II wiSi similarly "over- 
whelming” per?cntage. ** 

73. Of the six constitutions erected in Switzerland since 1798, 

five were accepted by popular ratification, the only exception being 
the “metliated” constitution of Napoleon of 1801. Under the con- 
stitution of 1874 (Arts. 118-123) Switzerland distinguishes between 
partial and total revision of the constitution. The cantons operate 
under the same principle. ^ ' 

74. Constitution of Mar. 21, 1919, Sec. 65. It w^ft accepted by the 

people on Apr. 18, igig, with ^a majority as genuine as it was 
overwhelming. ^ 

75. For example, the German Reiclif Arts. 73 ff.; Austria, Con-j 
stitution of 1920 as amended in 1925-1929, Arts. 43 ff.; Hesse, Con- 
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stitution of Dec. 19^ i gig. Sec. 65. See also the constitution of Eire 
of 1937 (Arts. 27, 4IJ, 47). 

^6. In Chile the electorate ratified the Alessandri constitution of 
1925 on Aug. 30, 1935. I'he constitutions of Uruguay of 1934 and 
1942 ^ere both accepttd by the people. See also Andres Maria Laz- 
cano y Maz6n, Constituciones politicos de America (Habana, 1942)1 
vol. 2. Index (on constitutional amendment). 

CHAPTER IV 

1. Exact statistical data on trials and convictions of collabora- 
tionists are not available. By Apr. 30, 1945, death 

sfiri'tences was given as 1,458. General de taulle, as president, ex- 
ercises the privilege of pardon, but refused to reveal the number 
of coital punishments he had commuted. At that time some 10,500 
persons had been sentenced to prison terms ol varying length. 
A total of 50,000 could be expected. It is surprising to learn that 
the figures are relatively higher in Belgium than in France. The 
Minister of Justice Announced in the chamber that up to Nov. g, 
1944, g.>3 persons had been shot and 56,000 were under arrest. 
The number of illegal executions in both countries probably never 
will le known. In Italy complaints about laxity ip de&ling with 
Fascists and collaborationists are widespread and seemingly justi- 
fied. According to official figures up to Apr., 1945, the High Com- 
mission for the Purging of Fascist Crimes had investigated 4,854 
cases, and 4,451 of these had been referred to the judicial authori- 
ties, who had completed not more than 138. (See Mario Rossi, 
"Fascism Without Mussolini,” Nation, May 19, 1945, P- 572-) 

2. For illustration see Belgium, Decree-Law ol the government- 
in-exile of Jan. 10, 1941 (Moniteur Beige, Feb. 25, 1941 — see Henry 
Fayet, Journal of Com'parative Legislation and International Law, 
vol. 25 [1943]- P: 39)- Luxembourg, Decree of Apr. 22, 1941 
(abrogation of &j 1 enemy measures and voidance of all acts jn- 
fringing upon the rights of properly whether p&blic or private, 
since May 10, 1941 — see £. Coijn, ibid., p. 45). 

3. The problem was not wholly unfamiliar to previous periods 
of political reconstruction. The reaction after 1815 in France de- 
manded that the holders of national property acquired during the 
Revolution be expropriated. See, for example. Law of Apr. 27, 
1825, on the indemnity to be granted to the former proprietors of 
confiscated property sold for the benefit of the state (Deslandres, op. 
cit., vol. 2, p. 16). 

^ 4' Ordiiwnce on the organization of the public powers in®* 

liberated France of Apr.\4, 1944 (Ser. II, No. 866 F), Arts. 1, 17. 

5. The Nazis retained the former republican electoral system 
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(Reichswahlgesetz of Mar. 6, 1924 [Reichsgesetzblatt, pt. I, p. 159]) 
without basic changes. In Austria the authoritarian Dollfuss-Schu- 
5chnigg regime held no democratic elections (see Norbert Giirke, 
“Die Verfassung Oesterreichs,” Jahrbuch des 0. R., vol. 24 [i 9 S 7 yPP' 
166 fiE.). The pre-authoritarian electoral la\# of Austria is •that of 
July 20, 1920 (see Hans Kelsen, Die Verfassungsgesetze der Republik 
Oesterreich, Vienna-Leipzig, 1920, pp. 105 If., 117 ff.); the reforms 
of 1925 and 1929 respectively left the principles intact but changed 
the voting age from twenty to twenty-one years and raised the age 
of eligibility from twenty-five to twenty-nine years. 

6. Naturally the British Proportional Representation Society 

grinds here its ax, in aVidely distributed pamphlet by Wilson"^. 
^utham, An International Electoral Commission (Montreal, 1943), 
which recommends such a commission to supervise*the first elections 
after the war in all countries to be based on proportional repre- 
sentation. See also John H. Humphreys, The Postwar Free World 
Elections and Government, Montreal (reprinted from Free World, 
Nov. and Dec., 1943)- • 

7. See Arnold J. Zurcher, in Shotwell, op. cit., p. 659.^ 

8. For Argentina (after the Uriburu revolution of 1930) see 
Karl Loewenitein, “Legislation Against Subversive Activities in 
Argentina,’’ Harvard Law Review, vol. 46 (1943), p. 1281, n. 47. For 
Chile (in the hectic period after the First World War) see idem. 
■"Legislation for the Defense of the State in Chile,’’ Columbia Law 
Review, vol. 44 (1944), p. 399. 

g. Every new legislative body or national assembly since 1789 
has contained men of the preceding regimes, even at the risk of 
having them in opposition. For the French National Assembly of 
1848 see Deslandres, op. cit., vol. 2, p. 321. 

10. It is surprising, to say the least, tllat the American recon- 
struction experience is completely neglected in the preparation of 
European political reconstruction. The reason m^^ be psychological 
because populdf opinion, stifl ashamed of the errors and crudities of 
that period, performs what to psychoanalysts is known as the 
process of Verdrdngung. Sketchy remarks are found in C. Arnold 
Andersoa, "The Utility of the Proposed Trials and Punishment 
of Enemy Leaders,” Amer. Polit. Sci. Rev., vol. 37 (1943), p. 1084 
(following the general line of attributing the failure of reconstruc- 
tion to the vindictiveness of the North); s^e also Quincy Wright, 
"The Transitional Period,” Commission for thi Study of Peace, 
jrd Report (New York, 1942), p. 266. 

*11. Sec. 3 reads as follows: "No person shall be a Senator or 
Representative in Congress, or elector ^?f Presitfent and Vice-Pr^-, 
dent, or hold any office/ civil or military, under the United States, 
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or under any State, who, having previously taken an oath as a mem> 
her of Congress, or as an officer of the United States, or as a mem- 
ber of any State legislature, or as an executive or judicial officer, 
of ahy State, to support the Constitution of the United States, shall 
have engaged in insurriction or rebellion against the same, or given 
aid and comfort to the enemies thereof. But Congress may by a 
vote of two-thirds of each House, remove such disability.” 

12*. The factual material is gathered chiefly from John W. 
Burgess, Reconstruction and the Constitution (New York, 1902); 
Hockett, op. cit., vol. 2, pp, 255 ff.; Howard K. Beale, "Reconstruc- 
tion,” in Encyclopaedia of the Social Sciences, vol. 13, pp. i68 ff. See 
al*? J. G. Randall, The Civil War and keconstruction (Boston, 
1937); W. A. Dunning, Reconstruction: Political and Economic 
(New York, i9o>); E. McPherson, Political History of the United 
States During the Period of Reconstruction (3rd ed. Washington, 
1880). Texts are found in H. S. Commager, ed.. Documents of 
American History (New York, 1934). 

13. For text of original oath see Burgess, op. cit., p. 10. In its 

later m^.dified form it reads as follows: "I do solemnly 

swear* in the presence of the Almighty God that I shall hence- 
forwai;d faithfully support, protect, and defend th^ Cofistitution 
of the United States and, the Union of the States thereunder, and 
that I will in like manner abide by, and faithfully support, all 
laws and proclamations which have been made during the exist- 
ing rebellion with reference to the emancipation of slaves. So help 
me God.” The original "ironclad” oath was repealed by Congress 
in 1871. 

14. The exempted categories were the following (see Burgess, 
op. cit., pp. 33 ff.): (]) Persons who had held civil or diplomatic 
office under the Confederacy; military persons above the rank of 
colonel in the Army or lieutenant in the Navy; all graduates of 
West Point or tKe Naval Academy; governors of insurrectionijt 
states. (2) Persons who had left seats In Congress eft in the federal 
judiciary in order to aid the rel^ellion, or who had resigned from 
the Army in order to avoid service against the rebellion. (3) Persons 
guilty of abuse of men in the service of the Union, in coi^ict with 
the statutes on prisoners of war. (4) Commercial raiders on the high 
seas or on the Great Lakes, and raiders from Canadian soil against 
the Union. (5) Persons who had deserted the Union in order to aid 
the Confederacy. «(6) Prisoners of war at the time when the oath was 
to be taken, and those who had taken it since Dec. 8, 1863, and had 
violated it since. (>j) Persons owning taxable property worth niore 

$20,000 ^ho in any\/ay had aided the rebellion. 

• Or alfiim. 
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15. Op. cit., p. 150. In some cases the framers of the new state 
constitutions went far beyond the federal requirements and dis- 
. franchised all persons who had taken even the smallest part in the 
rebellion. Provisions for escaping disfranchisement, which usAally 
was identical with disqualification for offije, were so undignified 
that no respectable person would invoke them. 

16. It was proposed on Apr. 30, 1866, by the famous Congres- 
sional Joint Committee on reconstruction to inquire into the con- 
dition of the states lately in rebellion (see Burgess, op. cit., pp. 42 if., 

73 ff-)- 

17. Enforcement Act of May 30, 1870; Ku-Klux Klan Act of Apr. 
20, 1871; Federal Election Act of June 10, 1872. 

18. The Slaughter House cases, j6 Wall. 36 (decided Apr. 14, 
1873); U.S. V. Harris, 106 U.S. 629 (1882); U.S. v.>Stanley, 105 U.S. 
3 (1883). 

19. Sec ordinance on the Provisional Consultative Assembly of 
Sept. 17, 1943, Sec. 8, and ordinance on the organization of the 
public powers in France after tlie liberation of Apr, 24, 1944, Sec. 
18; the two sections are practically identical. 

CHAPTER v 

1. See Lewis L. Lorwin, Postwar Plans of the United Nations 
(New York, 1943), pp. 292 ff. 

2. This was clearly realized when new constitutions were under 
preparation alter the First World War. But agrarian reform suc- 
ceeded only in Czechoslovakia and the Baltic states. In all others, 
it failed signally. In Germany not only the Junkers class — ^whose 
political influence is popularly much overrated — but the industrial- 
ists who had become landowners on a grand scale were able to 
prevent it. 

3. Cecil T. Carr, “A Regulated Liberty," Columbia Law Re- 
view, vol. 42 (1942), pp. 339 ff. 

4. See Th^ Republics South America (London: Royal In- 
stitute of International Affairs, 1937), pp. i66f. For a comprehen- 
sive appraisal of the prewar situation see Karl Loewenstein, "The 
Balance JBe tween Legislative and Executive Power," Univ. of Chi- 
cago Law Review, vol. 5 (1938), pp. 566 ff. 

5. The chronology is persuasive; Turkey and Hungary, 1920; 
Italy, 1922; ‘Spain (Primo de Rivera), igas;- Greece (Pangalos), 
1925; Lithuania (Woldemaras), 1926; Portugal (dwCosta. Carmona), 
1926; Poland (Pilsudski), 1926; Austria (Heimwehr constitution), 
igSg; Yugoslavia (dictatorship df King Alexander), 1929; Portugal 
(Salazar), 1932; Germany, 1933; Austij! (Dollfdss), ‘1934; BulgSfe 
(royal dictatorship), 1934; Estonia (Pacts), 1934; Latvirf (Ulmanis)? 
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1934; Poland, 1935; Greece (royal dictatorship and Meuxas), 1956; 
Spain (Franco rebellion), 1936; Rumania (royal dictatorship), 1938. 
Of all these countries only Estonia returned to democratic rule . 

(>936)* 

6. France from Poiilcar^ (*9*®) Daladier and Reynaud (i939“ 
1940) was the classical land of pleins pouvoirs. But the practice oc- 
curred also in Belgium and Czechoslovakia. 

7. * Elimination of the so-called splinter parties was attempted 
by legislation prescribing through election deposits and minimum 
vote requirements for participation in the electoral contest. 

8. The technique consisted in assigning the majority of seats 
in €ie parliament to the party which won S plurality in the elec- 
tion. The classic case is the Acerbo law (1924) in Italy (see Arnold 
J. Zurcher in Shotowell, op. cit., p. 619); it was imitated in Rumania 
and efsewhere. 

9. Indicative of the trend is the grant of irrevocable full 

powers by the Provisional Representative Assembly to the French 
provisional government, as envisaged in Art. 25, sec. 3, of the decree 
of the Flinch Committee of National Liberation of Apr. 24, 1944. 
These are to remain in force until the final National Assembly 
has been convened. . * 

10. See Karl Loewenstein, Univ. of Chicago Law Rev., vol. 5 

(»938), pp. 575 ff- 

11. Technical details cannot be discussed here. It is feasible to 
distinguish between technical and political legislation, the latter 
being the legitimate domain of parliament. Likewise it is possible 
to combine committees of the parliament with the government ex- 
perts in the preparation of the bills. 

12. The Weimar constitution (Art. 25) sensibly provided that 
the government might not dissolve the Reichstag twice for the 
same reason. At the time when the cabinet of von Papen violated 
this provision (19^) the constitution was no longer observed. , 

13. The two most famous illustraftions are th^ constitutional 
crisis in Britain over thecGreat, Reform (1832) and the conflict 
preceding the Parliament Act of 1911. In both cases the House 
of Lords, fearing for its prerogatives, obstructed liberal refarm, and 
the crown, acting on the advice of the government supported by a 
majority in the Commons, broke the deadlock by the threat of ap- 
pointing enough new peers to ensure the enactment of the contro- 
versial bills. Probably in most other countries the conflict would 
have led to illegality if not revolution. 

14. The fall of the Weimar republic is a pertinent case in point. 
Thtr constitutic^n was badl^Nconstructed from the start. Under Art. 
53 the Reiclf chancellor was appointed at the discretion of the Reich 



FOOTNOTES 


48 S 


president; under Art. 54 he required the confid^ce of the Reichstag. 
A deadlock was inevitable — solved, in 1932, by illegal action of the 
Reich president. Von Hindenburg appointed and maintained in 
office a Reich chancellor (von Papen]^who failed to obtain the 'con- 
fidence of the Reichstag. See Karl Loewenst.!in in Shotwell, bp. cit., 
pp. 383 ff. 

15. See on this subject Joseph-Barthdlemy, op. cit., pp. 240 ff.; 
A. Esmein, Traite du droit constitutionnel jrangais et compare, 7th 
ed. (Paris, 1921), vol. 2, pp. 86 ff.; Kurt Reber, Das Notrecht des 
Staates (Zurich, 1938) (for Switzerland), 

16. See, as illustrations, the French laws on the state of sieTC of 
Aug. 9, 1849, and of A{)r. 3, 1878 (Joseph-Barthdlemy, op. cit./^p. 
759 ff.) and the British Emergency Powers Act of 1920 (lo and 11 
Geo. 5 ch. 55). Similar statutes exist in numerous Latin American 
states, including: Nicaragua, Ley Marcial o de Orden Pdblica of 
Mar. 29, 1939; Bolivia, Decree No. 2190 of Dec. 19, 1941; Bolivia, 
Supreme Decree of Apr. 13, 1942; Mexico, Law of June 11, 1942. 


Part Five 


CHAPTER I 

1. John Chamberlain, New York Times, June 24, 1944. 

2. Current History, vol. 7 (1944), no. 40, pp, 509 ff. 

3. Current History, vol. 8 (1945), no. 43, pp. 259 ff. 

4. See Ernst Fraenkel, Military Occupation and the Rule of 
Law (New York, 1944); Raphael Lemkin, Axis Rule in Occupied 
Europe (New York, 1944). 

5. See Clifton Daniel, New York Tirr.es, May 13, 1944, sec. 4. 

6. New York Times, Aug. 11, 1944. 

7. "Political Commissioner” perhaps would-be the better title 
except for the :ignificance o'" the term in Soviet practice. 

8. For literature see Oppenheim-L^uterpacht, op. cit., vol. 1, 
pp. 167 (Egypt), 189 (Iraq), 180 (Syria and Lebanon). 

9. See Cambridge Modern History, vol. 10, p. 11. The commit- 
tee received daily reports on the state of the country from the 
King’s cabinet. Its advice on any question of internal or external 
politics could be made effective by the occupation army. 

10. On reservation and disallowance see A. Berriedale Keith, 

T)ie Sovereignty of the British Dominions (London, 1929), pp. 
siff ff., and The Constitutional Law of the British Dominions (Lon- 
don, 1933), pp. 21 ff. •• 

11. See Ernst Isay, Die Isolierung des deutschen Redhtsdenkens^ 
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for a remarkably farsighted discussion of how Germany had isolated 
herself from the legal and social ideals of the Western world. 

12. For a magistral treatment, see Heinrich Triepel, Die Hege- 
moflie: Die Lehre von den fiihrenden Staaten (Berlin, 1938). 

CHAPTER II 

1. The gory and sensational titles referred to in the text are all 
of recent books. It is not intended to minimize the value of books 
containing actual observations on the Nazi nightmare such as 
Gregor Ziemer’s Education for Death (New York, 1943) or brilliant 
historical studies like John Wheeler-Bennett’s The Forgotten Peace 
(IfE-w York, 1938) and William Ebensteiifs The German Record 
(New York, 1945). Nor should the reportorial records of eyewit- 
nesses like Harsoh, Shirer, Stowe, Fredborg, and Lochner be forgot- 
ten, many of them masterpieces. But none of them arrives at a 
wholesale condemnation of the Germans, as distinct from the Nazis. 

2. The best treatment of the subject is H. Lauterpacht, An 
International Bill of* Rights (New York, 1945 — published after this 
manusq|:ipt was completed). Prof. Lauterpacht is one of the very 
few who clearly realize the interdependence of the internal form 
of govfrnment and a stable international organization (Ste, for ex- 
ample, pp. 14 ff., 88, 138 f.); and he seems to stand alone in wishing 
to implement the traditional individual freedoms by an explicit 
"politipl right," which, in Art. 10 of his draft proposal, is formu- 
lated a*s follows (pp. 134 ff.): “No State shall deprive its citizens of 
the effective right to choose their governments and legislators on a 
footing of equality, in accordance with the law of the State, in 
free, secret, and periodic elections.” For somewhat older discus- 
sions sec George A. Finch on the Declaration of the International 
Rights of Man by the ftistitut de Droit International (1929), Amer. 
Jour, of Internat’l Law, vol. 35 (1941), p. 663: Andre N. Mandel- 
stam, “La Proteeft^m Internationale des droits de I’homme,” Recu^il 
des cours de I’Acadimie de Droit International, v(fi. 38 (1931, IV), 
pp. 123 ff.; Jacques Dumas, ‘;La Sauvegarde internationale des 
droits de I’homme,” Recueil, etc., vol. 59 (1937, I), pp. 5 ff. Lately, 
under the impact of the awareness that international ^arantee 
'of the rights of man and world peace are interconnected, the litera- 
ture has increased considerably in volume and realistic approach. 
See Quincy Wright, “The Transition Period,” Tfiird Report of 
Commission for*ihe sludy of Peace (New York, 1942); Wilfrid ‘Par- 
sons, America’s Peace Aims, panmhlet no. 28 of Catholic Associa- 
tion of International Peace (Washington, 1943); statement of “*rhe' 

^ Essential Human FreedoiJSi” drafted by a committee represen tin g 
the princi{ 5 al cultures of the world, appointed by the American Law 
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Institute, Feb. 7, 1944 (see supra, n. 8 on chaf>. Ill — the project is 
now sponsored by Americans United for WorlO Organization, Inc.). 
■See also the Declaration of Human Rights by the American Ji^wish 
Committee, printed in its Committee Reporter, vol. 8, no. j. (Jan., 
1945), which states (Point 3): “No plea ot sovereignty shall ever 
again be allowed to permit any nation to deprive those within its 
borders of these fundamental rights on the claim that tliese are 
matters of internal concern.” 

As far as can be seen none of these projects, except that in- 
augurated by the American Law Institute, includes among its postu- 
lates a political right jyroper. ^ 

3. See Oppenheim-Lauterpacht, op. cit., vol. 1, pp. 290 ff.; Ed- 

win M. liorchard. The Diplomatic Protection of Citizens Abroad 
(New York, 1915), pp. 330 ff. ' • 

4. A pertinent parallel is found in the application of the 
minority treaties after the First World War (see supra, pp. 54 ff.). 
Although after 1919 the succession states had obligated themselves 
to protect 4 ;heir minorities, and some of them had incorporated 
such protection even into their constitutions, the munici] 9 ll courts 
consistently denied their nationals access to the League of Nations 
as the int^rnaiionally established agency for violations of minority 
provisions. Such complaints were considered as disloyalty or even 
punished as treason, internal self-determination always took prece- 
dence over the right to appeal to the League or an international 
court. 

5. See Oppenheim-Lauterpacht, op. cit., vol. 1, pp. 111 ff.; Hans 
Aufricht, "Personality in International Law,” Amer. Polit. Sci. Rev., 
vol. 37 (1943), pp. 255 ff. 

CHAPTER III * 

1. In the Geneva Covenant it was Art. 15, 8; in the Dum- 

barton Oaks proposals it is Chap. VIII, Sec. A, Par. 7. 

2. “Puntos Se Vista del (Sobierno Uruguayo para la Organisa- 
cion de Posguerra,” published in*£/ Di*a (Montevideo) Sept. 29, 

1944- 

3. Quoted in Time, Nov. 27, 1944. 
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